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PREFACE 


Id this text-book an attempt has been made to explain 
various provisions of the Indian Partnership Act in a simple lan- 
guage. Up'tO'date case law has been discussed to explain various 
principles. 

The book is a section-wise commentary. So that the readers 
can have an idea of correllation between various provisions in any 
topic and also have a complete picture of the whole Chapter at a 
glance, “Introduction** to each Chapter has been given in the 
beginning of the Chapter. 

I express my thanks to the publishers for their kind co-opera- 
tion and preparing the Index and Table of Cases. 

Any suggestions for the improvement of the book will be 
welcomed . 

R. K. BANOIA 

Department of Laws. 

Panjab University, 

Chaodigarh~160014. 
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THE INDIAN PARTNERSHIP ACT 


(Act IX Of 1932) 

(Received the assent of the Governor-General on the 8th 
April. 1932.) 

An Act to define and amend the law relating to partnership. 

Whereas it is expedient to define and amend the law relating 
to partnership ; It is hereby enacted as follows 


CHAPTER I 
Preliminary 

1. Short title, extent and commencement.— (1) This Act may 
be called the Indian Partnership Act, 1932. 

(2) It extends to the whole of India except the State of 
Jammu and Kashmir. 

(3) It shall come into force on the Ist day of October, 1932, 
wept section 69, which shall come into force on the Ist day of 
October 1933. 


Comments 

Before the Indian Partnership Act, 1932, the law relating to 

partnership was contained in Chapter XI of the Indian Contract 
.^ct. This Act IS not exhaustive. The Act purports to define and 
amend the law relating to partnership. The unrepealed provi- 
sions of the Indian Contract Act, except when they are inconsis- 
tent with the express provisions of the Partnership Act, still conti- 
nue to apply to partnership firms » Since partnership arises from 
a contract, the principles of the law of contract obviously apDly to 
such a contract. It has also been expressly mentioned’^ that “no- 

repeal effected thereby shall affect or be 
deemed to affect any rule of law not inconsistent with this Act.” 

nant h. , *^®®“**'®”®*”*‘* this Act, unless there is anything repug- 
nant in the subject or context ; J » b ‘''Hug 


(a) 


Cb) 


an act of a firm” means any act or omission by all 
the partners, or by any partner or agent of the firm 

The firm®"** “ ''*®**^ enforceable by or against 

fessiin*-*” *'^‘*®* occupation and pro- 


(c) “prescribed” means prescribed by rules made under 
this Act ; 

(d) “third party” used in relation to a firm or to a part- 
ner therein means any person who is not a partner in 
the firm ; and 

(e) expressions used but not defined in this Act and defin- 
ed in the Indian Contract Act, 1872 shall have the 
meanings assigned to them in that Act. 

Comments 

“Act of a firm”.— means any act or omission which gives rise 
to a right enforceable by or against the firm. Such act or omission 
may be by : 

(i) all the partners, or 

(ii) any partner, or 

(iii) any agent of the firm. 

An act of the firm, therefore, includes such act or ommision 
which gives rise to a right of action either in favour of the firm 
against a third party or in favour of a third party against the firm. 
It, therefore, means that if by any act or omission legal obliga- 
tions between the firm and any third party are created that would 
be an act of the firm. Since a firm is bound by what may be done 
by all the partners, or by any partner acting on behalf of the firm 
or by an agent of the firm, any act or omission by such persons is 
an act of the firm. For example, one of the partners borrows 
money on behalf of the firm, or an agent purchases goods for the 
firm, or the firm sells goods to a third party, each one of these 
transactions is an act of the firm. An act of the firm not only 
includes any contract or other transaction which creates a right 
enforceable but also a wrongful act as well. For example, when 
one of the partners commits a tort against a third party,® or an 
agent commits a fraud* the firm can be made liable for the same. 
Some of the sections in which the term has been used are 25, 28 
{ 2 ), 30 (7) and (8). 31 (2). 32 (2) & (3), 34 (2). 35 and 45 (1). Every 
partner is liable jointly with all the other partners and also 
severally, for all acts of the firm done while he is a partner.® 

“Bosiness”. — According to the definition given in the Act it 
“includes every trade, occupation or profession”. Carrying on of 
the business is one of the essentials of partnership. The term has 
been used in a very wide sense to cover all sorts of enterprises. It 
would include any activity which is aimed at making profits. 
However, when the object is not to purchase an article with an 
idea of reselling it and thereby making some profit but making a 

3* Hmalyo v# Houston & Co -t (1903) 1 K# B* 81* 

4. Lloyd V. GracO) Smith & Co* (1919) A* G* 716« 

S* Sec. 25. 
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bulk purchase and then jointly sharing by a number of persons the 
purchased article itself, it is not carrying on of business.* 

3. Application of prorisions of Act IX of 1872.— The unre- 
pealed provisions of the Indian Contract Act. 1872, save in so 
tar as they are inconsistent with the express provisions of this Act, 
shall continue to apply to firms. 


Comments 

for exisicncc only by a specific contract 

t?act are /n^m^^^^ to this type of con- 

gcneral ^ enactment since 1932 but still fop 

Cont7act%c^^^^^^ provisions of Indian 

provisions of thk Ar? fri “Ot inconsistent with the 

?c?aUn« to offir ® applicable. For example, for rules 

Partnership Act. ’ “ ' extent, is governed by the Indian 


»g. 297. 


V. Eyre (1788) 2 R. R. 


706 


! 1 Bl. H. 37 ; Gibson v. Lupton- 


chapter II 

The Nature of Partnership 


Introduction 


Partnership is a form of business organisation where two or 
more persons join together for jointly carrying on some business. 
It is more advantageous than a sole trade business as more capital 
and more skill can be made available for the business. In a way 
it is better than a joint stock company because in the formation 
and day to day running of the company many formalities are 
needed whereas for the creation of partnership and running of 
business no formalities are needed. .Any two persons by an 
agreement can create partnership and they can run their business 
the way they like. 

According to Sec. 4 partnership is the relation between per- 
sons who have agreed to share the profits of a business carried on 
by all or any of them acting for all. According to this definition 
the following essentials arc needed to create partnership 

1. An agreement ; 

2. Carrying on of business ; 

3. Sharing of profits ; and 

4. Mutual agency. 


1. Agreement 

Two or more persons can create partnership by an agreement 
between themselves. Such an agreement may be express or it may 
be implied. Those associations the basis of which is not an agree- 
ment cannot be called partnerships. Sec. 5 clearly provides that 
the relation of partnership arises from contract and^ot from sta- 
tus. For example, the members of a Hindu undivided family car- 
rying on family business as such do not become partners in that 
business because the basis of relation between the members of a 
joint Hindu family is the status of the persons, 
born in the family automatically becomes a member ot the family 

since his birth. On the other hand, to create partnership a con- 
tract between the persons joining is a must. 

Minimum number of persons who can join as partners is two. 
The Partnership Act docs not lay down any limit as to the maxi- 
mum number. The Companies Act, 1956. however, provides m 
^banking business the maximum number of persons who can join 

i. 10 and for a_ny othe r business the maximum num- 
ie^TTzO. If the number exceeds this limit it cannot be a legal part- 
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oersbip. If the number exceeds the abovestated limits then the 
persons joining have to form a company. 


Since a contraci is needed to create partnership all the part- 
ners must be competent to contract and, therefore, a minor can- 
not be a partner in partnership. Section 30 of the Act, however, 
permits a minor to be admitted to the benefits of partnership. 


2, Carrying on bnsiness 



The object of every partnership must be to carry on the busi- 
ness and to share its profits. Business includes every trade, occu- 
pation and profession. ( This virtually means any activity which is 
aimed at earning profits.^ If the object is to purchase goods and . 
make profits by reselling them, this is carrying on of the business, r 
However, if some persons join together to make bulk purchase of 
the article with a view to distribute such goods amongst them- 
selves and thereby gain advantage of bulk purchase, this is not 
carrying on of the business {Coope v. Eyre), 

3. Sharing of profits 


important essential of partnership. 

trt m like clubs or other societies whose object is not 

to make profits are not partnerships. ^ j vn uui 

shares the 

r Lords has held that although sharing of orofits is an 
partnership but that is not the conclusive test There 

they may not 

is the Act provides that in determining whether there 

fH “o*. regard must be had to the 

ffS Parties, as shown by all relevant facts 

taken together. Merely because a person is sharing the profits of 

SI? ^ 

(0 Money-lender sharing the profits 
until ?hTloargVv«Ty”wmTs MW ^ 

a.” vi-; r ;£F"l' •“■.K 

arrangement with the creditors **a Smith & Son made an 

rSf, li!dffi‘“w;Kr£s‘?£ S'dHf'si 
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trustees one Hickman gave some credit to the firm and one of the 
trustees accepted bills drawn by Hickman undertaking to pay the 
price of those goods. Hickman brought an action against Cox 
and another trustee to recover the price of the goods supplied by 
him. It was held that even though Cox and other trustees were 
to manage the business and vsere also ii;terested in sharing the 
profits yet the business continued to belong to Smith & Son only 
and such trustees had not become partners in the business. The 
action of Hickman, therefore, failed. Similarly, in Mollwo zp‘ Co. 
V. Court of Wards, the creditor of a firm got control over the busi- 
ness of his debtor and was also to share the profits of such busi- 
ness until the loan had been repaid. It was held that this credi- 
tor had rot become a partner in the business. 

(ii) Servant or an agent shariog profits 

Sometimes, a servant or agent may be paid a share of profits 
so that be takes more interest in the business. Such a person 
merely because of sharing the profits does not become a partner. 

(iii) Widow or the child of the deceased partner sharing the profits 

Sometimes, if in pursuance of a contract between the part- 
ners legal representatives of a deceased partner are to share the 
profits of the business for a certain duration on behalf of the 
deceased partner, such persons sharing the profits do not become 
partners merely because they are sharing profits (Holme vs. Ham- 
mond). There is, however, no bar to the widow or the son of a 
deceased partner to enter into partnership after the death of the 
deceased but clear agreement to that effect has got to be proved. 

(iv) Seller of goodwill sharing the profits 

A person who sells the goodwill of a business may be paid 
the consideration for the sale of goodwill out of profits from time 
to lime. Such a person, ra?rely because of the fact of sharing 
profits, docs not become a partner in the business. 

4. Mutual agency 

According to Sec. 4 the partnership business must be carried 
by all or any of them acting for all. This shows that there has 
to be mutual agency between partners. It means that every part- 
ner is the agent of ihefTrm and, therefore, every partner can bind 
other partners by his act. A partner occupies the position both 
of the principal and the agent- He is agent in so far as others 
arc bound by his act, he is also the principal since any other part- 
ner can bind him by his act. This is known as mutual agency 
between the partners. 

We have noted above that a money-lender sharing the pro- 
fits or an agent or a servant sharing the profits of a busings does 
oot bcconjc partner in the business merely because the profits are 
being shared. In such cases the reason for their not being part- 
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THB INDIAN PARTNBBSHIP ACT 


Partnership for a fixed term and Partnership at will 

When the partners decide about the duration for which they 
have become partners it is known as partnership for a fixed term. 
Persons may also become partners for any particular adventure or 
a particular undertaking. For example, a number of persons join 
together to work a coal mine or to produce a film. The partner- 
ship in such a case continues until the adventure is completed or 
the undertaking continues. Such a partnership, according to Sec. 
8, is known as particular partnership. 


Where no provision is made by contract between the part- 
ners as regards the duration of partnership, according to Sec. 7, 
such a partnership is known as partnership at will. If the part- 
nership is at will, any partner who wants to retire can do so by 

giving a notice in writing to all the other partners of his intention 

to retire. Similarly, in a partnership at will any partner interes- 
ted in the dissolution of the firm can get the firm dissolved by 
giving a notice in writing to all the other partners of his inten- 
tion to dissolve the firm. 


Definition of partnership. — “Partnership ’ is the relation 
between persons who have agreed to share the profits of a busi- 
ness carried on by all or any of them acting for all. 

“Partner”, “firm” and ‘firm name”.— Persons who have 
entered into Partnership with one another are called individually 
“partners” and collectively “a firm” and the name under which 
their business is carried on is called the “firm name’j^ 

Comments 


Definition of Partnership 

Sec. 239, Indian Contract Act, defined partnership as follows: 

“ ‘Partnership’ is the relation which subsists between 
persons who has e agreed to combine their property, labour or 
skill in some business, and to share the profits iherecf between 
them.” 

The present section, which replaces sec. 239, Indian Contract 
Act, gives a wider definition than that provided earlier. It includes 
the important element of mutual agency’ which was absent in the 
old definition. 

According to Pollock “Partnership is the relation which sub- 
sists between persons who have agreed to share the profits of a 
business carried on by all or any of them on behalf of all of 
them.” 

The present Act adopts Pollock’s definition with slight varia- 
lioD. Our definition omits the words ‘which subsists’ out of 
Pollock’s definition, those words being considered as unnecessary. 
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THB INDIAN PAR'TMBRSHIP ACT 


“Tiicre can be no qaarrel with the proposition that a co- 
oH^flcrship is not the same thing as partnership. The mere fact 
that the legatees or donees under a will or a deed inter vivos as the 
case may be, or heirs at law happen to have common interest in 
something which is divisible amongst them would not make them 
partners. But, if such persons continue the business either after 
the death of the testator or when the inheritance falls as the 
case may be it Cv)uld not be postulated that there was no partner- 
ship. 

They are not precluded from carrying on such a business. 
When the businc&s is continued, there is an implied agreement 
amongst the \arious individuals having a common interest in the 
business.” 


Similarlyv^ after disruption of a joint Hindu family. Us 
members may form a partnership. If such members of the family 
on creating partnership agree that the business would be managed 
by only one of them or restri^ions or limitations arc placed on the 
rights of some of the partners or they" do not get the mm 
registered under the Partnership Act for ore year that docs not 
necessarily vitiate the partnership.’'* 

Since the partnership is the result of an agreement, aileast 
two persons are necessary to constitute a partnership) The 
Partnership Act does not mention any maximum limit as regards 
the mumber of persons w’ho can be partners in a partnership firm. 
The maximum hmit has, however, been fixed by The Companies 
Act, 1956. According to section 11 of that AciOhe maximum 
numDer of persons who can carry on Banking business in partner- 
ship is 10 and for any business other than Banking the maximum 
number of partners can be 20. If the number exceeds this limit 
the partnership becomes illegal. If more than 10 persons want to 
carry on a Banking business, or more than 20 persons want to 
carry on any other business they must do so by forming a company. 


A partnership is a relationship between two or more persons 

arising out of contract between them. 

■e Only those persons can be partners w ho are competentjo 
contract. A minor being incompetent to_co n^l^ac^ c annot Pgg QPC « 
"parTnerT I'he Act, however, permits a minor to be admitted to tnc 

B^enfiTs of the firir.®>^ 

^Partnership can arise between “persons”, 
is nnj fi I ffg fll iberelore, “a firm as 

iCKcnter into partnership with another firm or 


A nartnersbip firm 
such is not entitled 
individual.’* The 


..rlMhar Kishanijopal v. The Cofnmj <*iftner of Income-tax M. P. 
A. I. R. 1964 M. r7224; Also see Steel Brothers &.Co. v. Commissioner ol In 

fiirther^details reiarding the minor’s position see notes on section 


4. Dulichand v. Comcnissioner of Income-tax. Nagpur, A. I. R. 1956 
S.C. 354, at p. 358. 
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partners of firm can, however, enter into partnership in their indi' 
vidual capacity with another individual.^^ 

Cxhe partnership arises between two or vnoit. persons. Persons 
may be natural or artificial. Thus there could be a partnership 
between a number of companies.^. In (7fl/jga Refining Com- 

pany V. Commissioner of Income-tax, West Bengal^ the Calcutta 
High Court has expressed the view that though there is a possibili- 
ty of an incorporated company forming partnership with another 
incorporated company in the loose sense of the term for the pur- 
pose of Income-tax, the regular concept of partnership cannot 
Kally be applied to say that an incorporated company under the 
Companies Act can enter into partnership with another incorporat- 
ed company in the regular and technical sense.*’ P. B. Mukharji 

judgment (at p. 434) stated that 
NotionaHy and jurishcally if iwo incorporated companies under 
the Indian Companies Act enter into a partnership, then each 
company becomes the agent for the other and agrees to share the 
profits. This will create mar.y problems for the two incorporated 
companies. The two companies will have to be, therefore, agents 
for each other in a manner which may not be permissible at all by 
th^r own charters articles and memorandum. It would be 

very specific rights and obligations as between 
r. case of Companies as partners such as in Chanter 
^ Chap, IV (Sections 18 to 30) and Chan VI 

(Sectmns 39 to 55), of the Partnership Act Then there is ^*eed 
also for the registration of the firms^nd he companies as such 

partners in a partnership will have therefore, to, 

the Registrar of firms and Registrar of Companies The access of 
fhM ***" books of awountrwiM mean 


and an“^dWidial has"b«n Lld“to be'va'ltd*“‘*‘* 



sons wouM"b^e‘“lfnown”as’’oi«re 7^'"“' between per- 

assooiauon was\ra“r.^%r"-fb^t;fin:s^'a"n ‘Vo st^r'eltslr^^a't" 
I. R. 1963 s!*G*T 497 " Bombay v. Jadavji Narsidas &. Co., A. 

1958^^0^3*15. and Co., Ltd. v. Commissiooer of Income-tax, A. I R 

7. A I R. 1967 Cal 42^. 

Q J.B'd., at p. 434. 

or Inccne-tax. (194I) Cal. W N OToT^ . ° Hossen Kasam v. Commisjioner 
P-tn„.bip between i SilidlaVrnorvai.i“*‘ ^ " 
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It may be any business which is not unlawful. The Act defines 
business as including “every trade, ocaupation or professjon^i® 
The delinition is not exhaustive and is capable of including any 
kind of commercial activity, purchasing goods with a view to 
make profits after selling them iVa business iransactiot^ But if a 
number of persons join together to make a bulk fnircbase of 
certain goods and divide the very goods amongst themselves with 
a view to have the benefit of bulk purchase such persons cannot be 
called partners although each one of them stands to gain some- 
thing because purchasing goods without any idea of selling them is 
not carrying on of business. (In Coope y, Eyrt^^ there was an 
raent between Eyre and Co. and others that Eyre & Co. should 
purchase some oil and distribute the same between itself and the 
other persons and others would then pay for the oil to Eyre and 
Co. at the purchase price. The purchase was made 
name of Eyre & Co. without any notification to the plaintiffs that 
any other person had any concern in it. 


Eyre and Co. having failed to pay, the question arose 
could other parties, who had shared the oil, be held liable ? 

It was held that there was no partnership between Eyre and 
Co. and others who shared the oil, as the oil was notj )urchasea 
for resale, and thus they were not liable) 

Heath, J. observed^* : "Eyre & Co. are the only purchasers 
known to the plaintiffs; entire credit was 
Pugh, Hattersley, and Stephens, can be liable 
a concealed partnership, on this principle, . 

partner binds all his co-partners, on account of the 
profit and loss.” In truth they were not partners, 

were only interested in the purchase of the commodity and not in 

the subsequent disposition of it.” 

The business in respect of which the 
on business must not be unlawful or opposed v 

has been held by the Calcutta High Court in 
Gherulal Parekh^^ a partnership where the 7but 

in forward contracts without an 
only to deal in differences, the agreement is 

Such a partnership is valid because the wagering 

though they have been merely declared void, they 

immoral or opposed to public policy. acreement 

only void and not forbidden by law. ^ f 

would be void if the business of the 

opposed to public policy within the nSns to 

Contract Act. Thus, where a partnership between two persons 


10. See. 2 (b). ^ 

11. (1788) I H.Bl. 37 ; 2 R. R. 706. 

12. 2 R. K. «t p.7l0. 

13. A. 1. R 1958 C»l. 703. 
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carry on business of transport service by obtaining permit in the 
name of one of them only involved the contravention of the pro* 
visions of sections 42 (1) and 59 (I), Motor Vehicles Act, the part- 
nership is illegal and opposed to public policy. A claim on the 
basis of the settlement of accounts of such a partnership is also 
illegal and the same, therefore cannot be enforced.^^ 

^It is further necessary that the business must be carriVc/ on 
by all the partners or any one of them acting for all of them. 
Carrying on of a business involve s a series of transactions. Merely 
a single isolated transaction of purchase and sale by a number of 
persons does not mean carrying on of the business. For example, 
A and B jointly purchase a building for a sum of Rs. 10,000 and 
after sometime they sell the building for Rs. 20.000 and share the 
gain of Rs. 10,000 equally. This transaction is not the carrying on 
of the business between A and B and. therefore, they are not part- 
ners. ^ There IS, however, possibility that the partners may engage 
in a single adventure or a single undertaking and that may involve 

f.p® ® According to section 8 there can be 

Particular partnership between partners whereby they engage in 

" “pdertakings. (fThus, parses ca^ba fart- 
hJiL ® coal-mine or the production of eim 

because although ^ that may be a single adventure but the same 

.ha pfehaia lod .r'sala"' Th“no aftar 

quantities of commodUy? then we havl TnA?? V Particular 

If in the agreement itself the neriod nnd th partnership. 

|y dafiaad. than we may call '.‘^raanaral ”9* P"""- 

haa .0 ba a basiaass. “carriai on” 

}?M : (1957) 2 Mad L T orI Naga Maistry, A. 1. R 

r- K. .930 P, a. SCO . 


.6. R,„ Da,, v! .952 V. P. . 


at p. 3. 
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cess of purchasing and selling, and keeping charge of the com- 
modities and the moneys.” 

Sharing of profits.— The object of every partnership must 
be to carry on . business for the sake of profits and to share the 
same.. Therefore, clubs or societies which do not aim at making 
profits are not partner>hipsj> The term "profits” has not been 
defined in the Act. "It meaits net gain, i e., the excess of returns 
over outlay. 

(Although sharing of profits is one of the essential elements 
of every partnership but every person who shares the prt^fits 
need not always be a partner. For example, 1 may pay a 
share of profits to the manager of my business instead of paying 
him fixed salary so that he takes more interest in the progress of 
the business, such person sharing the profits is simply my servant 
or aeent but not my partner.') Similarly, a share of profits may be 
paid by a business man <o a money lender by way of payment 
towards the return of his loan and interest thereon, such a money- 
lender does not thereby become a partner, ^t one lime it was 
thought that a person who shared the profits must incur the liabi- 
lity also as he was deemed to be a partner. This rule was laid 
down in Grace v. in 1775 and it was stated by Grey C. J. 

that "every man wtjolias the share of the profits of a trade ought 
also to bear his share of the loss.” This principle was confirmed 
in 1793 in i^ au^h v. Carver .** In i860 this question came for 
consideration before the House of Lords in Cox v. Hickman.^^ In 
that case it was laid down that the person? sharing the profits of 
a business do not always- incur the liability of partner unless the 
real relation between them is that of partners. 

. facts of C ox v. Hickm an are as under : 

Smith and his son carried on business as Smith & Son. They 
got into financial difficulties as a consequence ot which they 
executed a deed of arrangement with the creditors. According to 
the arrangement five representatives of the creditors were appoint- 
ed as five trustees. They included Cox and Whcatcroft. The busi- 
ness of Smith and Son was to be managed by the five trustees. The 
net income of the business was to be distributed by these trustees 
amongst the general creditors of Smith Son. After all the 
creditors had been paid off the business was to be returned to 
Smith & Son. While the business was being managed by the trus- 
tees the plaintiff, Hickman, supplied goods to the firnA One of the 
trustees accepted bills of exchange drawn by Hickman undertak- 
ing to pay the price of those goods. Rickman sued Cox and 
Wheatcrof to recover the price of the go^s supplied by him. 

The House of Lords held that although Cox and Wheatcroft 


17. 

18. 
19 . 


(1775) 2 Wm. Blacks, 998. ^ 

11793) 2 H. Blacks. 235 : Smith s L. G. 
(I860) 8 H. L. C* 268 : 125 R. R* 148* 
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the real relation between the persons thus sharing the profits may 
• not be that of partners.^ 

Mon ey-le nder sharing the profits. 

At one time it was thought that a person sharing the profits 
must also incur the liability of a partner.'^^ In 1860 the House of 
Lords in Cox v. Hickmari^^ laid down that it would not be correct 
to infer partnership from the mere fact that certain persons are 
sharing profits. It has to be seen as to why a person is sharing 
profits and what is the real relationship between the persons 
shying the profits. In Co.v v. the firm of Smith & Son 

difficulties. They executed a deed of arraoge- 
ment with their creditors. According to this arrangement five 

creditors, known as the trustees, were to 

bee^ra d iff creditors. After the creditors had 

$ 0 ^ f ^ business was again to be handed over to Smith & 
wn. The trustees included Cox and Wheatcroft The olaimiff 

mSc“d”‘bv“^h”'f business was beii^^ 

s.m the rdatiSnsWp be“sru^ the .rusteesf 

Whea"ro}?;oaM norbe madf lirbJe""^ 

f g - “ Hindu Raja 
extensive nowers nf n^\ money toa bun. me Raja was given 
commission on orofits SmU ti* business and he was to get 

cent interest therfnn^ iV f«payn3ent of his loan with 12 per- 
agreement while the said 

»as not to create **** intention in the agreement 

who had lent mone' to fi“ m!”'”'' 
i^etrant or agent abating the ptoBta. 

' agcni'Vn’“t'he busfnes'a m «iat’h’®‘^ ** “ servant 

'ainess. Such a oersnn Ao more interest in the 

a'TrrofVW "" v.'^KerXTi- 
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ments on behalf of the firm. It was held that such a servant onlv 

acted as an agent for the firm and the mere fact that he shared 

\r ^ot make bjra a partner in the firm. Similarly, in 

Munshi Abdul Laiit v. Oopccwgr :^* A, who had undertaken to load 
and unload" raiiwajj^^gons tor a limited company, appointed B to 
do that job. B was tobe paid 75 per cent of the profits and was 
also liable for the losses, if any. It was held that the relation- 
ship betw'cen A and B was that of principal and agent and 
not partners. 

3. Widow or child of a deceased partner sharing profits. 

Sometimes on the death of a partner the w-idow or the child 
of the deceased partner may be given a share of profits in accord- 
ance with an agreement which may have been entered into bet- 
ween the partners. Such widow or child does not become the 
partner merely because he or she is sharing the profit in the busi- 
ness. 


In Holme v. 5 persons entered into partnership 

for 7 ye_ai s and agreed to share the profits and losses equally. 
1 hey further agreed that if any one of them died before the expiry 
of the said period of 7 years, the others would continue the busi- 
ness and pay the share of the profits of the deceased to his execu- 
tors. On the death of one of the partners the survivors continued 
the business. The executors of the deceased, who did not actually 
take any part in the management of the business, were paid l/5ih 
share of profits made since the death of the deceased. The plain- 
tiff sued the executors of the deceased to make them liable in res- 
pect of a contract entered into by the surviving partners after the 
death of the deceased partner. It was held that the executors, 
though sharing the profits, had not become partners and, therefore, 
they could not be made liable. 

There is no bar to the widow or the son of a deceased part- 
ner to enter into partnership after the death of the deceased, but a 
clear agreement to that clfect has to be proved.^® 

Seller of goodwill sharing the profits. 

A person selling the goodwill of bis business may be entitled 
to share the profits of a business in consideration for the sale of 
goodwill, such a person will not become a partner merely because 
he is sharing the profits with the person carrying on such business. 
In Pratt V. Strick' ^. a doctor sold the goodwill of medical practice 
and entered into an agreement with the buyer of the goodwill that 

26. A. I. R. 1933 Gal. 204 : ( 1932) 56 Cal. L. J. 172. 

27. L. R. 7 Ex. 218. 

28. Commissione-' of iDCome-tax v. M/s. KedarenaU V. Reshardeo, A I.R* 
1968 Assam &. Nagaland 66. 

29. ( 1932) 7 Tax Cas. 459. Rowlinson \ . Clarke, 15 M. &. \V. 292 ; 
Hawksley v. Outram, {U92) 3 Ch. 359. 
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CHAPTER III i 

RELATIONS OF PARTNERS TO ONE ANOTHER I 

iDtroduction I 


This chapter deals with mutual relations between the part- 
ners /. e., the rights and duties of the partners inter se. Sec. 11 (1) 
pro\ides the general rule that the partners are free to regulate 
their mutual rights and duties by a contract between themselves. 
Such contract may be express or it may be implied. This rule is 
subject to the provision of this Act. Sections 12 to 17 in this Act lay 
down various rights and duties of the partners and all these pro- 
visions are subject to contract between the partners. Some duties 
have been mentioned in Secs. 9 and 10. fhese two sections are 
not subject to contract between the partners and, therefore, the 
duties mentioned therein are applicable to all partnership. The 
following are the rights and duties of the partners mentioned in 
this chapter. 

, Rights of the Partners 

1 . Right to take part in the management ^ 

According to Sec. 12 (a) every partner has a right to take 
part in the conduct of the business of the firm. Since the business 
belongs to all the partners in the firm, no partner can be debarred 
► from taking part in the management. 

2. Right to express opinion 

According to Sec. 12 (c) any difference arising as to ordinary 
matters connected with the business may be decided by a majority 
of the partners. For matters of fundamental importance, for 
example, in case a change in the nature of business is to be made 
or a new’ partner is to be admitted, consent of all the paitners is 
necessary. Every partner has been empowered to express his 
opinion before the matter is decided.VTberefore, even though in 
ordinary matters the decision of the majority of the partners 
would prevail but they are bound to consult every partner before 
the decision is taken. 

3. Right to have access to books of the firoi 

According to Sec. 12 (d) every partner has a right to have 
access to and to inspect and copy any books of the firm. This 
right is available to both active and dormant partners. This right 
is not only in respect of books of accounts but in respect of any 
books of the firm. The partner could exercise this right either 
personally or by engaging an agent for the purpose. 


relations op partners to osb another 


23 


4. Right to share profits 

The object of any partnership is to share the profits of a 

business. The partners are free to decide about the proportion in 

which they will be sharing the profits and losses. In case the 

partners have not made any agreement to that effect, according 

to Sec. 13(b) the partners arc entitled to share equally in the 

profits earned, and shall contribute equally to the losses sustained 
by the firm. ^ 


otherwise agreed a partner is not entitled to receive 
an? n!^fn theconductof the business. If 

any partner devotes more lime in the business than others the 

^ partner would be getting 
some additional salary, commission^^ for such work done by 

5. Right of interest on capita! jand advances 

to be interest on capital subscribed by the partner is 

nf .hf fi because the partners share the profits of the busi^e^ 

to subscribe, hri^entitfed to nter«”?^S::‘ 

Mnt per annum, acecording to Sec. 1 3 (d) P®*’ 

Right to indeiDDity \ 

= «'.'S„‘rs- si'ffi/r s 


Duties of the partners 

^ commoo advantage 

therefore. ncccssaW^\hat“SrpTJncr 
advantage at the cost of others^ On!. personal 

Sec. 9 IS that partners mist carrv^^n thVS® mentioned in 

cocqdqod fldvaDtaec * Thi« ^ business to the greatest 

from aay Iransactiin of 'f'’" *1^ f°‘' himself 

Of business connection of the firm ^ ^ properly 

«“<> Of Zma'S'rb.'rng “eTn® d" Ae! 
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instead of purchasing sugar from the market for the firm, supplied 
his own sugar which he had purchased earlier at a lower price. 
It was held that this partner was not entitled to keep this profit 
with himself. 

2. Duty to lie just and faithful to each other 

Another duty mentioned in sec. 9 is that the partners must 
be just and faithful to each other. There is mutual agency bet- 
ween the partners and the act of one partner binds all others. It, 
therefore, becomes the duty of the partners that they perform 
their functions with utmost fairness. Sec 33 expressly provides 
that while expelling a partner from the firm the other partners 
must exercise this power in good faith. Similarly, good faith is 
also needed w'hen an active partner acts on behalf of a sleeping 
partner or one partner purchases the share of another partner. In 
case a partner betrays confidence, he is accountable for ih; s.ime. 

3. Duty to render true accounts and full information 

It is the duty of a partner to keep and render true and com- 
plete accounts of all partnership moneys with him. Since every 
partner has a right to have access to the accounts of the firm, such 
accounts must be made available whenever so required. 

Every partner is an agent of the firm. According to the law 
of agency information to the agent is deemed to be information to 
the Principal. Sec. 9 makes it incumbent on every partner to pass 
on full information of all things affecting the firm to his other 
fellow partners. 

4. Duty to indemDify for fraud > — 

A firm is liable towards the third party for any fraud or 
wrongful act or .omission of a partner done in the ordinary course 
of the business of the firm. Sec. 10 provides that if a partner 
commits a fraud against a third party and the third parly makes 
the firm liable for the same, the guilty partner is bound to indem- 
nify the firm for the loss thus caused to the firm. This provision 
is mandatory and not subject to the contract between the part- 
ners. A partner, therefore, cannot contract himself out of the 
liability stated above. 

5. Doty to be diligent 

According to Sec. 12 (b) every partner is bound to attend 
dilige' tly to his duties in the conduct of the business of the firm. 
Sec. 1 3 (0 further provides that if any loss is caused to the firm 
by the wilful neglect of a partner in the conduct of the business 
of the firm, such partner shall indemnify the firm for the loss. 

6. Proper use of firm’s property 

According to Sec. 1 5 the property of the firm shall be held 
and used by the partners exclusively for the purpose of business 
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of ,h= firm. sec. 16 (a) «"se 

profit for himself from any or th' A'” 

plme! heTh"u awourSe that profit and pay it to the firm. 


7. Doty not to compete 

ing on^aiy other b jsincss can be restrained through an 

lion In case no such restriction is imposed by a 

ween the partners, a partner would be free to carry on other 

business than that of the firm. If the 

the same nature as and competing with that of the firm, accord 

ing to Sec. 16 (b). a partner carrying on such a business shall 
account for and pay to the firm all profits made 
business. It obviously implies that if carrying on other business 
is not barred by an agreement between the partners and the otoer 
business carried by a partner is of a different nature and not wm- 
pciing with the firm, the partner is entitled to keep the protits o! 
that business with himself. 


There may be some changes in the firm.^ Sec. 17 contem- 
plates the following three changes and provides that inspite of 
the changes the mutual rights and duties of the partners remain 
the same, unless the partners by an agreement prefer to change 
the same. 


(i) Change in the constitution of the firm 

A change in the constitution of the firm may occur either 
when a new partner is introduced or some partner ceases to be a 
partner by retirement, expulsion, insolvency or death. The 
mutual rights and duties of the partners continue to be the same 
inspite of the change. 

(ii) Business carried on after the expiry of the term 

In case the firm was constituted for a fixed term but the busi- 
ness is continued even after the expiry of the term, the mutual 
rights and duties of the partners will continue to be the same. 


(3) Carrying oot of additional nadertakings 

A firm may have been constituted for one or m?re specific 
adventures or undertakings. In case a firm carries out other 
adventures or undertakings also, the mutual rights and duties of 
the partners will continue to be the same. 

9. General duties of partners. — Partners are bound to carry 
on the business of the firm to the greatest commDo advantage, to 
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be just and faithful to each other, and to render true accounts and 
full information of all things affecting the firm to any partner or 
his legal representative. 

Comments 

This Chapter deals with the relations of partners to one an- 
other, i. e., their mutual rights and duties. *\ec. 1 1 (1) provides 
that the partners themselves may decide about their mutual rights 
and duties by a contract between themselves. Ss. 12 to 17 lay down 
rules regarding their mutual rights and duties and all these provi* 
sioiis are subject to contract between the partners. Ss. 9 and 10 lay 
down certain duties by which all the partners are bound. The 
duties mentioned in this section are as under : 

(1) To carry on the business to the greatest common advan- 
tage ; 

(2) To be just and faithful to each other ; 

(3) To render true accounts ; and 

(4) To render full information of all things affecting the 

firm. 

1. Doty to carry on the business to the greatest common advantage 

Every partner should act to the greatest common benefit of 
all the partners rather than gaining any personal advantage at the 
expense of others. This provision has to be read with section 16 
(a) of the Act according to which if a partner derives any profit 
for himself from any transaction of the firm, or from the use of 
the properly or business connection of the firm or the firm name, 
he shall account for that profit and pay it to the firm. Thus, if a 
partner makes any secret profit out of any transaction of the firm 
or instead of procuring a contract to the advantage of parnership 
firm n akes the contract in bis own name, or instead of selling the 
firm’s goods lo a third party purchases them at a lower price him- 
self. or instead of purchasing goods from the market sells bis own 
goods 10 the firm and thereby gains personal advantage, be cannot 
keep that benefit with himself. He is bound to account for that 
profit to (he (irm. 

In Bentley v. Craven^, a firm which had been established for 
refining sugar consisted of four parners. One of the partners, who 
was considered to be expert in the job, was authorised lo purchase 
sugar tor the firm for refining. Instead ol purchasing sugar Irom 
ihe market he supplied his own sugar, which he had purchased 
earlier at much lower price and thus made considerable profit. He 
did tiot disclose this fact to other partners that he was making 
profit in this particular transaction, it was held that the firm was 
ciititled to recover the profit thus made oy this partner. 

l. (1853) le neav.75 J 104 R. R. 373. 
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In Gardener v. AfcCutcheon'^, a number of persons were the 
joint owners of a ship which was to be employed for their coimnon 
benefit. One of them, who was the master of the ship. iradM on 
his own account and made considerable profit. It was held that 
the defendant was not entitled to use the partnership property for 
his private benefit and, therefore, he was bound to account for 
that profit to the other co-partneis. 

2. Duty to be just and faithful to each other 

Persons enter int i partnership with others on the basis of 
their mutual confidence and trust. There is mutual agency bet- 
ween the partners and every partner is the agent of all others and 
he can bind them to an unlimited extent. Every partner is there- 
fore, expected to be Just and faithful to his co-partners. The 
partners must perform their functions with utmost fairness. Thus, 
sec. 33 provides that even if the contract between the partners 
authorises the expulsion of a partner, the fellow partners must 
exercise this power in good faith. Similarly, when a partner 
purchases the share of another partner or a working partner is 
acting on behalf of a sleeping partner, or there is a transaction 
in which a partner is likely to gain an advantage at the cost of 
others, there is a need for good faith. If a partner betrays confi- 
dence reposed in him and gains any personal advantage at the 
cost of other partners he is accountable for the same. In case a 
partner is guilty of a conduct which destroys mutual confidence, 
e. g., one partner commits adultery with another paiincr’s wife, 
can be a ground on which the court may order dissolution of the 


Only to render true accoonts* 

Every partner is bound to keep and render true and complete 
account of all the partnership moneys with him. He also must 
make these accounts available to the other partners because every 

? right to have access to and to inspect any copy any 
01 me books, including the account books of the firm^. The parlner- 
snip funds in the bands of a partner must be spent by him proper- 
shnnM . ® the firm’s business and the partner concerned 

no^ vouchers in respect of ihc expenses. He should 

snend n .'^***^ ^0*“ should hc Wrongly 

" Otherwise hc will be 

accountable for the same towards the firm. 

4. Dufy to render full inforinatiun of all things affecting the firm 

most “PO“™“tuai confidence and trust. Ut- 

nkrtn!J^?7 i relation between the partners Ev«v 
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Whatever information a partner obtains concerning the fi7m he 
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will not conceal it from the other copartners but will pass on that 
information to all the partners. If a partner having knowledge of 
material facts with regard to the partnership assets purcba'Cs the 
share of a co-partner in the firm’s assets without disclosing those 
material facts the contract is voidable. In La v v. Law.^ it has been 
held that is a partner, who is entitled to repudiate the contract on 
the ground of concealment of facts by the other copartner does 
not insist on full disclousure, but rather agrees to the modification 
of the original bargain, such a partner cannot subsequently 
repudiate the contract. 

10. Duty to iodecnnify for loss caused by fraud.— Every part- 
ner shall indemnify the firm for any loss caused to it by his fraud 
in the conduct of the businss of the firm. 

Comments 

The firm is liable not only for the contract made by one of 
them on behalf of others but also for wrongful act or omission of 
a partner acting in the ordinary course of business of the firm. If 
a partner commits a fraud against a third party while acting in 
the ordinary course of business of the firm, the third party can 
make the firm liable for the same. This section entitles the firm to 
recover indemnity from the partner guilty of fraud because of 
which the firm had to suffer the loss. Unlike the provisions of 
sections 12 to 17, the duty mentioned in this section is not subject 
to the contract between the partners. It is, therefore, not possible 
for a partner to negative his liability towards the firm for loss 
caused to the firm due to his fraud. This section in absolute terras 
provides that every partner shall indemnify the firm for any loss 
caused to the firm by bis fraud in the conduct of the business of 
the firm and leaves no scope for the guilty partner to control him- 
self out of such liability. 

11. Determination of rights and dnties of partners by con- 
tract between the partners. — (1) Subject to the provisions of this 
Act, the matual rights and duties of the partner of a firm may bs 
determined by contract between the partners, and such contract 
may be expressed or may be implied by a course of dealing. 

Such contract may be varied by consent of all the partners, 
and such consent may be expressed or may be implied by a course 
of dealing. 

(2) Agreement in restraint of trade. — Notbwilhstanding any- 
thing contained in section 27 of the Indian Contract Act, 1872, 
such contracts may provide that a partner shall not carry on 
any business other than that of the firm while he is a partner. 

Comments 

This section in:orporatcs the general principle lhatsubject to 

4. (1905) 1 Ch. 140. 
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the provisions of this Act the partners af® Accord! 

ment they like to govern their mutual rights 

ingly, the provisions of sections 12 to 17, Provi- 

exVessly made subject to contract between the partners. Pro^ 

sio^ns of sections 9 and 10. however, arc ^h^rfnmVof them 
tract. Thus, the partners are free to decide that some oi them 

will be getting some salary in addition to the profits. They may 

also decide about the proportion in which they will be sharing the 

profits and losses. They may also vary the contract whcDCver they 

like by their mutual consent. 


Sub-sec. (2) gives the liaberly to the partners to make a con- 
tract that a pattacr shall not carry on any business other than 
that of the firm while he is a partner. Although according to sec. 
27 of the Indian Contract Act agreement in restraint of trade is 
void, but such an agreement entered into between the partners as 
stated above will be valid. 


12. The conduct of the business. — Subject to contract be- 
tween the partners — 

(a) every partner has a right to take part in the conduct of 
the business ; 

(b) every partner is bound to attend diligently to his duties 
in the conduct of the business ; 

(c) any difference arising as to ordinary matters connected 
with the business may be decided by a majority of the 
partners, and every partner shall have the right to 
express his opinion before the matter is decided, but no 
change may be made in the nature of the business with- 
out the consent of all the partners ; and 

(d) every partner has a right to have access to and to ins- 
pect and copy any of the books of the firm. 


Comments 


This section mentions the following rules relating to the con- 
duct of the business of the firm. These rules, being subject to 
agreement between the partners, are applicable unless they arc 
varied or negatived by an agreement between the partners. 

Sub-sec. (a)— Right to take part in the conduct of the business 


Since the partnership business belongs to all the partners ii 
the every partner has a right to take part ii 

the business. The partners are free to provide ir 

if the hu'Jn^r ^ partner may not take part in the conduc 
TiflJt ® ■ y ® partner is wrongfully prevented from takini 
court \n business he can seek the help of th< 

®ase the agreement permits only 
some of the partners to manage the business and not others, only 
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those so entitled will be eligible to conduct the business. 

Sub-sec. (b)— Duty to be diligent 

pvery partner is supposed to attend to his duties diligently. 
If a partner is negligent in the performance of his duties this may 
cause lo'ss not to that partner alone but to the whole firm. It has, 
therefore, been provided in sec. 13(f) that if the firm suffers any 
loss by the wilful neglect of a partner he shall indemnify the firm 
for the same. Taking part in the conduct of the business of the 
firm being the duly of a partner, it has been provided in sec. 13 
(a) that a partner is not entitled to receive remuneration for 
taking part in the conduct of the business. This is subject to 
contract between the partners and therefore, if the partners 
so desire they may decide about the remuneration to be paid to 

a partner. 


Sub-sec. (c)— Right to express opinion 

When there is difference of opinion between the partners 
majority of the partners cannot ignore the minority and take 
decisions without consulting them. The difference of opinion may 
be either (i) as to ordinary matters connected with the business, 
or (ii) matters of fundamental importance. 


Clause (c) provides that any differences arising as to 
ordinary matters connected with the business may be decided by a 
majority of the partners. But before the matter is decided every 
partner must be provided with an oppormmiy to his 

opinion. In this connection Lord Eldon observed,'’ I call 
act of all. which is the act of the majority, provided all are con- 
sulted. and the majority are acting bona fide, meeting, not for 
purpose of negativing, what any one have to offer, but for the pur- 
pose of negativing, what, when they met together, they may, after 
due consideration think proper to negative : For a majority of 
the partners to say,- We do not care what one partner may say, 
we being the majority, will do what we pleasc.-is. 1 apprehend, 
what this Court will not allow.” The power of the majority has 
to be exercised in good faith. If the majority of the partners 
decide to expel a partner without sufficicm cause, the expulsion 

would be set aside.® 


When the matter is not an ordinary or a routine matter but 
is of fundamental importance consent of all the partners is need- 
ed Admission of a new partner to the firm or a change m the 
nature of the business are the matters of this nature, this pro- 
vision being subject to contract between the partner, they may 

decide that in all matter it is the decision of majority which will 

prevail. 


5 Const V. Harrii (\824) T. R. 496. at p. 525. 
d. Blistet V. Danie l, (1853) 10 Hare. 93 : 90 

1022. ’ 




454 : 


68 E. R. 


ABLATIONS OW PARTNERS TO ONB ANOTHER 


31 


Sub'sec. (d)— Right of access to books 

A partner is entitled to have access to the book of the firm. 
He is entitled to inspect and copy them. This right is available 
to every partner, whether active or dormant. This right could 
be exercised either personally or through a duly authorised 
agent. 

13. Mutual rights and liabilities. — Subject to contract be> 
tween the partners— 

(a) a partner is not entitled to receive remuneration for 
taking part in the conduct of the business ; 

(b) the partners are entitled to shape equally in the profits 
earned, and shall contribute equally to the losses 
sustained by the firm ; 

(c) where a partner is entitled to interest on the capital 
subscribed by him such interest shall be payable only 
out of profits ; 

(d) a partner making for the purposes of the business, any 
payment or advance beyond the amount of capital he 
has agreed to subscribe, is entitled to interest thereon 
at the rate of six precent per annum ; 

(e) the firm shall indemnify a partner in respect of pay- 
ments made and liabilities incurred by him 

(i) in the ordinary and proper conduct of the business 
and * 



(ji) in doing such act, in an emergency, for the purpose 
of protecting the firm from loss, as would be done 
by a person of ordinary prudence, in his own case, 
under similar circumstances ; and 


a partner shall indemnify the firm for any loss caused to 

it by his wilful neglect in the conduct of the business of 
tbe arm. 


Comments 

mutual rights, duties and obliea- 

paTn.^. 

ba”app«fabl".‘''“' of ‘Wa section vim 

Sus-sec. (a)— Right to remuneration 

the paSlLYp”bLtc?s”llu in 

remuneration for taking part in the cond“u“c‘. o?“ie VosioVsf Yhi^ 

7. S«c. 12 (b). 
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being subject to contract between the partners, it may be agreed 
between them, that some of them will be receiving some salary or 
otherwise extra remuneration. 


bub-sec. (b) — Right to profits 


Every partner has a right to share the profits. Generally 
the partners pro'ide in their agreement as to what will be the 
proportion in which they will share the profits. For example, in 
a firm of three partners, it may be agreed that the profit sharing 
proportion will be 1 /2 : 1 /4 : 1 ,'4. In the absence of any such 
agreement the partners are to share the profits equally and also to 
contribute equally to the losses sustained by the firm and not in 
the proportion in which various partners contribute capital. Il 
any partner alleges that their shares arc unequal he has to prove 
an agreement to that efl'cet. 


Sub-sec. (c)— Right of interest ou capital 

Generally a partner has no right of interest on capital sub- 
scribed by him. The partners can, however, decide that interest 
on capital is to be given. In such a case, unless otherwise agreed, 
the rule is that such interest shall be payable only out of proms. 
That means no interest on capital will be payable unless the firm 

makes profits. 


Sub-sec. (d) -Right of interest on advances 

Sometimes a partner may make payment or give advance to 
the firm over and above the capital subscribed by him. For such 
an advance he would get either such interest as may be agreed 
upon, or if there is no agreement to that effect then interest at the 
rate of six per cent per annum. 


bub-sec. (e)— Right to indemoity 

A partner is entitled to claim indemnity from the firm in res- 
pect of payments made or liabilities incurred by 
ordinary and proper conduct of the business of the firm, or m 
doing such acts in an emergency, for the purpose of protecting the 
firm from loss. In order lo claim indemnity "P'"!” ^rl^ 
liabilities incurred during emergency it is necessary '*>*' *"' P^^'f 
ner concerned must have acted in the same way as a 
ordinary prudence under similar circumstances would have acted 

in his own case. 

Sub-sec. (f) -Liability for wilfal neglect 

It has alrcadv been noted that every Partner is bound to 
attend diligently 'to his duties in the conduct of the business of 

the firm. If there is wilful neglect on the part of the partner in tb 
performance of his duties and the firm suffers loss the partner 
Lncerned shall indemnify the firm for the 

partners arc, however, free to make a contract that they will not 
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be liable for the wilful neglect because this provision is subject to 
the contract between the partners. The expression “wilful neg- 
lect’* means an act done intentionally and deliberately rather than 
by inadvertence or an accident.^ An act done in good aith and 
cannot be termed a wilful neglect. In Crasg s. Ford,"^ 
a partner who was made incharge for winding up the business of 
the firm made some delay in disposing of some bales of cotton, 
ignoring the suggestion of a fellow partner. The prices of cotton 
fell considerably and loss was caused due to the delayed sale. It 
was held that the defendant was not liable for the loss as there 
was no wilful neglect on the part of the partner concerned 
because be was acting bona fide and did not anticipate the sudden 
fall in the prices. 


14. The property of the firm.— Subject to contract between 
the partners, the property of the firm includes all property and 
rights and interest in property originally brought into the stock of 
the firm, or acquired by purchase or otherwise, by or for the firm, 
or for the purpose and in the course of the business of the firm 
and includes also the goodwill of the business. ’ 


Unless the contrary intention appears, property and rights 
and interests in property acquired with money belonging the firm 
are deemed to have been acquired for the firm. 


commenis 

th^ P^opcrty of the firm is to be used by 

the partners exclusively for the purposes of the firm’s business 

an Z private and personal use of a partner Moreover 

^ of a firm the property of the firm is to be apnli. 

payment of the debts and liabilities of the firm.*® *The 

mopcm Sf^he^fi“rm*®''ffn'?®"‘ as to what will constitute the 
firm will consist of what has bcen°«plainf"fn this tlttioZ ****' 

broughuKhe'^^stoefc ^Tt^' fi'Jm^ hLf originally 

b5‘?M*'par*tnc/ bcTn immota^bTVroVc“rty 'no comribufed 

or otherwise, is required registered 

partnership.il ** transferring the property to 

““SH'" “ — » U.S 

®‘”S»‘»h. (1930, 32^i°.'Z: ^ 232" d”- C.) ; Govind 

%. ‘ ^ 280 . 
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by a business, beyond the mere value of the capital, stock, 
fund and properly employed therein, in consequence of the general 
public patronage and encouragement which it receives from con- 
stant or habitual customers. It is an advantage which a business 
acquires by its reputation. A n?wly established business may not 
be able to attract many customers but when this business gets estab- 
lished and earns goodwill it may b3 able to attract more customers 
giving it an obvious advantage of making more profits. Goodwill 
being the property of the firm it may be sold either separately or 
along with other property of the 

Property purchased with the partnership m'^ney is deemed to 
be the property of the firm. If a partner purchases some property 
with partnership money in his own name, it is deemed to be the 
partnership property being held by the partner on behalf of the 
firm. Thus, land purchased with the partnership money but in the 
name of a partner,^* or shares purchashed by a partner with the 
firm’s money in a partner’s name,'^ or insurance policies taken on 
the lives of the partners the premium for which is paid by the 
firm, are deemed to be the property of the firm.^* 

15. Application of the property of the firm.— Subject to 
contract between the partners, the property of the firm shall be 
held and used by the partners exclusively for the purposes of the 
business. 

Comments 

The property of the firm belongs jointly to all the partners 
and DO one can use the same for his personal advantage. Although 
every partner has an interest in the properly but no one can deal 
with any specific item of property as his own. In Addanki Aaro- 
yanappa v. Bhakara Krishnappa, the Supreme Court explained the 
nature of the rights of the partners in the following word>^’: 

“...whatever may be the character of the property which is 

brought in by the partners when the partnership is formed or 
which may be acquired in the course of the business of the 
partnership it becomes the properly of the firm and what a partner 
is entitled to is his share of profits, if any, accruing to the partner- 
ship from the realisation of this properly, and up on dissolution 

of the partnership to a share in the money representing the value 

of the property. No doubt, since a firm has no legal existence, the 
partnership properly will vest in all the partners and in that sense 
every partner has an interest in the property of the partnership. 
During the subsistence of the partnership, however, no partner can 
deal with any portion of the property as his own. Nor can he 
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In Bentley v. Craven^'^, one of the parlners in a firm of sugar 
refiners, who was considered expert in the job, was entrusted with 
the duty of purchasing sugar for the firm for being refined. He 
himself was a wholesale dealer in sugar. He supplied his own 
sugar, which he had purchased at a lower price, to the firm at the 
prevailing market rates and thereby made considerable profit. He 
did not let his co-partners know that he was selling his own sugar 
to the firm and thereby making profit out of this transaction of the 
firm. It was held that he was bound to account to the firm for the 
profit thus made by him. 

Similarly, if a partner, without the knowledge of the other 
co-partners, directly or indirectly, himself purchases the property 
of the firm and thereby gains some benefit, bo has to account for 
that benefit to the firm. In Gordon v. Holland^^, a partner sold the 
land belonging to the firm to a bona fide purchaser and then re- 
purchased that land himself, it was held that all the benefit made 

by this partner on re-purchase of the land had to be given to the 
firm. 

Sub sec. (b)— Profits earned in competing business. 

A partner is supposed to devote himself solely to the busi- 
ness of the firm. He should not carry on a competing business. If 
a partner carries on any business of the same nature as and 
competing with that of the firm, he shall account for and pay to the 
firm all profits made in the competing business. 


It has already been observed that the partners can lawfully 
make a contract that a partner shall not carry on any business 
other than that of the firm while he is a partner.'^^’ Such a con- 
tract protects the interests of the partners in partnership and has 
been declared to be valid inspiie of the rule contained in sec. 27, 
Indian Contract Act. which declares an agreement in restraint of 
trade as void. If such an agreement has been entered into then 
the question of any partner carrying on aoy other business, com- 
peting or noD-compcling, does not arise. Injunction can be obtain- 
ed against a partner who after making such a contract trios to 
carry on some business other than that of the firm. However, even 

if there is no such agreement between the partners. It is expected 

that a partner shall not carry on a competing business. 

he will have to account for the profits of that business to the firm. 

If the business carried on bv a partner is not of the 

and is not in competition with the firm the partner concerned may 

retain the profits of that business to himself, f he above-stated 

rule is subject to contract between the partners and. therefore, it 

Is^d that a partner may be permitted by a contract lo carry 

on Lmpeting business and also to retain the profits of that bubi 

ness with himself. 


21. (1853) 13 Deav. 75 ? 104 R. R. 373. 

22. (1913) 108 L. T. Rep. 385. 

23. See. U (2). 
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CHAPTER IV 

RELATIONS •F PARTNERS T# THlRB PARTIES 

IntroductioD 

Every partner is an agent of the 6rm for the purpose of the 
business of the firm. The relation between the partners is based 
upon their mutual agency and therefore an act of a partner done 
on behalf of the firm binds all the partners of the firm towards 
the third parly. A question may arise as to in what way and to 
what extent for the act of one partner others can be made liable 
towards the third parly. The rules regarding the same are con- 
tained in this Chapter. 

Since every partner has the capacity as an agent to bind the 
firm the principles of the law of agency are applicable for the 
purpose of the liability of the partners towards third parties. A 
partner as an agent can bind the firm in the following circums- 
janccs : — 

(1) When a partner has actual or express authority to do an 
act. 

(,2) When a partner has implied authority to do an act on 
behalf of the firm. 

(3) When a partner has an authority in emergency to act 
on behalf of the firm. 

(4) When the act although not within the authority of a 
partner is subsequently ratified by the firm. 

(1) Express authority of a partner 

Authority may be expressly conferred upon a partner to do 
certain acts on behalf of the firm. The firm is bound for any such 
act done by a partner for which the authority was conferred upon 
him. 

(2) Implied authority of a partner 

It may not always be possible to expressly mention every act 
which can be done by a partner. For certain matters it may be 
implied that the partner has a power to act on behalf of the firm. 
An authority which can be inferred from the circumstances of the 
case is known as the “implied”, “apparent”, “ordinary” or “os- 
tensible” authority. According to Sec. 1 9 (1), the Act of a partner 
which is done to carry on. in the usual way, business of the kind 
carried on by the firm, binds the firm. Such an authority to bind 
the firm is known as bis implied authority. What authority is 
implied, therefore, depends on the nature of the business carried 
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(ii) When the third party does not know or believe that 
partner to be a partner. 

For example, it is within the implied authority of a partner 
to borrow up to Rs. 1000/- but by an agreement this power is 
curtailed to Rs. 200, - only. If the third party does not know of 
the restriction and gives a loan of Rs. 1,000/- to a partner, he can 
make the hrm liable for the same. 


(3) Authority in Emergency 

According to Sec. 21 a partner has an authority, in an emer- 
gency, to do all such acts for the purpose of protecting the firm 
from loss as would be done by a person of ordinary prudence, in 
his own case, acting under similar cirmumstances, and such act 
binds the firm. In emergency to protect the property of the 6rm 
the partner has an authority to do even such acts for which he 
does not have either the express authority or the implied autho- 
rity. 

(4) Liability by Ratification 

When a partner does an act without any authority but on be- 
half of the firm, the firm if it so likes, may approve or ratify such 
an act. After ratification the firm becomes bound by that act as if 
the partner had been authorised to do the same. 

Effect of admission by the partner 

An admission or representation made by a partner in the 
ordinary course of business is an evidence against the firm, in 
case third party wants to make use of such admission or represen- 
tation it can do so. The other partners, however, arc free to give 
evidence and disprove such admissions or representations. 


Effect of notice to acting partners 

\ notice to an agent is deemed to be a notice to the prin- 
cipal.* Sec. 24 of the Act embodies the same rule and states that a 
notice to partner who habitually acts in ih^ business of the firm 
of any matter relating to the affairs of the firm operated as a 
notice to the firm. There is one exception to this rule. If some 
fraud has been committed on the firm by or with the consent of a 
particular partner, notice to such a P/rtocr regarding that raatier 

is not deeined to be a notice to the firm. ® 

of a firm of carriers in violation of a rule of the firm, agrees to 

carry a parcel free of charge for one of " 

not be deemed to be having a knowledge of the ^ 

parcel and as such cannot be made liable towards the third party 

if the i 5 arcel is lost {Bingold v. Waterhouse). 


Nature of liability of partners 

According to Sec. 25 every partner is liable, jointly with all 
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:i.s; ,r.t 

The liabilitv of the firm for the act of a partner not only 

means liability for the contract or other lawful acts of a 

but the liability is also for wrongful acts p well. If a partner 

commits a tort or fraud against a third parly o°p ® 

half of the firm, according to Sec. 26, the firm is 

the same extent as the guilty partner. In /Wyn v. 

c- Co one of tbe partners induced the clerk of a rival business 

man to divulge the secrets of the business. This amounted to the 

tort of inducing breach of contract and the other partner of the 

firm who was not aware of this act was also held liable. 


Similarly, if a partner receives some money or property on 
behalf of tbe firm and misapplies the same, the firm would be 
liable towards third parly. In the same way if some money of pro- 
perty belonging to a third party has been received by tbe firm and 
then one of the partners misapplies the same, the firm would bo 
liable for that also. (Sec. 27). 


Doctrine of Holding Oot 

Generally, only a person who is a partner can be made liable 
as a partner towards a third part. Sometimes a person who is not 
a partner nor he may be associated in the business nor sharing 
the profits but still may be deemed to be a partner or held out to 
be a partner for the purpose of liability towards third party. Sec. 
28 deals with such liability. 

In order to make a person liable under tbe doctrine of hold- 
ing out tbe following essentials are needed 

(i) That such a person although he is not a partner must 
have represented himself to be a partner or knowingly 
permitted a representation to be made that be is a part- 
ner in the firm ; 

(ii) Tbe person who seeks to make such a person liable 
must have acted on the faith of such representation ; 
and 


(iii) Relying on the representation he must have given credit 
to the firm. 


The basis of the doctrine of holding out is the application 
of the law of estoppel. One who makes a representation, on the 
basis of which another person acts to bis detriment, is not allowed 
to deny that representation. For example, if the partnership 
consists only of A and B but another person C, who is not 
a partner, makes a representation to X that he is also a partner. 
X gives credit to the firm on tbe basis of this representation made 
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by C. X can make C liable under the doctrine of holding out. If 
C himself does not make representation but knowingly permits 
another person, for example B, to make representation that C is 
a partner in the firm, C would be liable in this case also. If, 
however, C does not know that B is making any such represen- 
tation he cannot be made liable on the basis of the doctrine of 
holding out {Munton v. Rutherford). 

The liability for the doctrine of holding out as has been 
mentioned above, is only tow-ards such a person who has relied on 
the representation If X relies on the representation that C is a 
partner, he can make C liable. But another person, for example, 
who does not know such a represeniation, cannot take advan- 
tage of the doctrine of holding out to make C liable. 

The doctrine of holding out is applicable only if the person 
relying on the representation has given credit to the firm. If the 
basis of the action is the tort committed by one of the partners, a 
person who is not a partner cannot be made liable on the basis of 
bolding out {Smith v. Bailey). 

The principle of bolding out has been made applicable to a 
parter who retires from a firm or who is expelled but the public 
notice of retirement of expulsion of the partner has not been 
given. However, where after partner’s death the business is con- 
tinued in the old firm name, the continued use of that name or of 
the deceased partner's r ame as a part thereof shall not of itself 
make his legal representative or his estate liable for any act of the 
firm done after his death. Public notice is needed on the retirement 
as well as expulsion of a partner so that those who bad the im- 
pression that a particular person is a partner now come to know 
that he has ceased to be a partner. No public notice is needed in 
case of death or insolvency of a partner. 

Rights of transfree of a partner's interest 

A partner is not entitled to transfer the whole of his interest 
to an outsider so as to replace somebody else in his place as part- 
ner. It is, however, possible that a partner may transfer his inte- 
rest in the firm to a third party. The following is the position of 
the third party in whose favour the interest has been transferred 
(Sec. 29) 

(i) So long as the firm continues its business such third party 
docs not have a right to interfere in the conduct of the business 
nor can he require accounts, nor inspect books of the firm. Such 
a transferee is only entitled to receive the share of profits of the 
transferring partner. Such a transferee shall have to accept the 
account of profits agreed to by the partners. 

(ii) If the firm is dissolved or the partner who had transfer- 
red his share ceases to be a partner then the final settlement of 
accounts of the transferring partner obviously has to be there. At 
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tbat time the transferee of the share is entitled, as 
remaining partners, to receive the share of the assets of ^ 
to which the transferring partner is entitled, and, for the 
of ascertaining that share he is also entitled to have an account 

as from the date of the dissolution. 


Position of a minor in partnership 

A minor is incompetent to contract and agreement 
him is void. For creating a partnership a contract is needed ana 
therefore all the partners must be competent to contract. A minor, 
therefore, cannot be a partner in a firm. Sec. 30 permits a minor 
to be admitted to the benefits of partnership. He can be admitted 
to the benefits of partnership with the consent of all the partners. 
It is necessary that a firm must be already in existence before a 
minor can be admitted to the benefits of the same. 

Such a minor has a right to such share of the property and 
the profits as may be agreed upon. He may have access to and 
inspect and copying any of the accounts of the firm. His right is 
limited only as regards the books of the accounts of the firm, 
unlike other partners he cannot have access to the other books. 
So long as he continues being associated, he cannot bring an 
action against the other partners in a court of law for an account 
or payment of bis share of the property or profit of the firm but 
when he severes his connection he can file a suit for the same. 


Since a minor is incompetent to contract, he does not incur 
any personal liability for any act of the firm. Only his share can 
be made liable. 


Minor’s position on attaining majority 

When a person who was admitted as a minor to the benefits 
of partnership attains the age of majority he has to exercise an 
option, within six months of his attaining majority or of his 
obtaining knowledge that he had been admitted to the benefits of 
parcership, through a public notice whether he has elected to 
become a partner or he has elected to leave the firm. In case 
be fails to give any such notice then on the expiry of the said 
period of SIX months, he shall automatically become a partner of 
the firm. 

In case he becomes a partner, bis position will be as 


. 4 ^** rights and liabilities continue to be that of a minor upto 

iK ® So far as liability for 

hprnm firm towards the third parties is concerned, be 

t^ewmes personally liable to the third parties for all acts of the 

u* to the benefits of partnership. 

benefuV r# ^ ^ liability is that he has already enjoyed the 

benefits cf such acts of the firm since the date of his admission 
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to the benefits of partnership but no personal action could be 
brought against him so long as he was a minor and was not a 
partner. His share in the property and profits of the firm shall 
be the same to which he was entitled as a minor. 

In case be elects not to become a partner, bis rights and 
liabilities continue to be the same as that of a minor upto the 
date on which he gives a public notice. Since he severs his con- 
nection from the firm by a public notice, his share shall not be 
liable for any acts of the firm done after the date of the notice. 

If a minor after attaining the age of majority represents or 
knowingly premits himself to be represented that he has become 
a partner in the firm, he can be made liable towards the third 
parties on the basis of the doctrine of bolding out. This is irres- 
pective of the fact that actually he may have elected not to be- 
come a partner. 

^l,^^C^Partner to be agent of the firm. ~ Subject to the provi- 
sions cf this Act, a partner is the agent of the firm for the purpo- 
ses of the business of the firm. 

Comments 

Mutual agency between the partners is one of the essentials 
needed to create partnership. From the point of view of the third 
parties a partner is an agent of the firm of the purpose of the 
business of the firm. Even if the act of the firm is done by only 
one of the partners on behalf of the firm, the third party can 
make the whole firm liable. Law of partnership is generally 
stated as a branch of the law of principal and agent. This Chap- 
ter incorporates various rules of the law of agency as applicable to 
partnerships. 

According to Mr. Justice Stor>* : “Every partner is an agent 
of the partnership, and his rights, powers, duties and obligations, 
are in many respects governed by the same rules and principles as 
those of an agent ; a partner virtually embraces the character of 
both a principal and agent.” 

It has been observed by Lord Wenslcydale® : “A man who 
allows another to carry on trade, whether in his own name or 
not, to buy and sell, and to pay over all the profits to him, is 
undoubtedly by the principal, and the person so employed is the 
agent, and the principal is liable for the agent’s contracts in the 
course of his employment. So if two or more agree that they should 
carry on a trade and share the profits ol it, each is a principal, and 
each is an agent for the other, and each is bound by the other s 
contract in carrying on the trade, as much as a single principal 
would be by the act of an agent, who was to give the whole of 
the profits to his employe.” 

1. Story on partnership* Section 1. 

Cox V- Hickman {I860) B H. L, G. 26B* 
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A partner is aa agent of the firm. This agency is only for 
the purpose of the business of the firm. He can enter into con- 
tracts, purchase and sell goods, borrow money and do similar acts 
in so far as they are necessary for the carrying on the business of 

the firm and firm will be bound by every such act. If he, on the 

other hand, does an act unconnected with the business of the firm, 
e e purchases materials for the construction of bis own building 
or borrows money for his daughter’s marriage, the firm will not 
be bound by that as he is not firm’s agent for that purpose. 

authority of partner as agent of the firm.— (1) 
Subject to the provisions of section 22.dbe act <xf a partner which 
is done to carry on, in ihe usual way, busiuess of the kind carried 
on by the firm, binds the fir^. ' 

The authority of a oartae r to bind the firm conferred by 
this section is called his ‘‘implied authority.” 

(2) In the absence of any usage or custom of trade to the 
contrary, the i mplied authori ty of a partner do£5—JUit— empower 
him to — 

(a) submit a dispute relating to the business of th e firm 
to arbitiation. 

^ (b) open a banking account on_hghalf nf tha firm in his 

5 own naine^ ' 

(c) eom promis e or relinquish any claim or po rtion of a 
claim b y the firm, 

(d) wi tbdraw^a suiLo r proceeding filed on behalf of the 
firm, 

(e^ admit anv liabil ity in-a-suit or proceeding against the 
firm, 

(f) acqui re immov able property on behalf of the firm, 

(g) transjer.immovable property belonging to the firm, or 

(h) enter into pannersh ip on behalf of the firm. 

Comments 

Wc have already noted that a^ partner is an agent of the firm 
for the purpose of the business o‘f the firm. A partner can bind 
other partners by doing an act cither for what be has been expres- 
sly authorised or for such acts for which he is deemed to be 
having an authority. According to sub sec. (1) an act of a partner 
which IS done to carry on, in the usual way, business of the kind 
carried on by the firm, binds the firm. Such an authority to bind 
the firm is known as implied authority. It may not be possible to 
Mpressly mention what can exactly be done on behalf of the firm 

business, a partner has certain 
implied authority. QmpUed authority of a partner depends upon 
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the nature of the b usin ess of the firm. For an act to be covered 
within the implied authority it is necessary that — 

y^D^e act should be done i n relation to the partnership 
business ; 

(n^^e act should be done for carrying on the business of 
the firm in the usual wa v ; and 

Xifi^^the act must be done on behalf of the urm^ 

^When a partner acts within such an “implied^, “apparent”, 
“ordinary” or “ostensible” (authority, the firm will be bound to 
the third parties even though Tor such an act no specific actual 
authority has been conferred upon the partner. The reason for 
making the firm liable towards the third parties for acts which 
fall within the implied authority of a partner is that the third 
party cannot always know what exact authority has been con- 
ferred on each partner, but the third party can always rely on the 
assumption that since a partner is an agent of the firm, he may be 
having an authority to do all what is necessary to carry on the 
business of the firm. Nature of the business, therefore, deter- 
mines the scope of the implied authority of a partner^ If it is a 
firm of sugar merchants, sale and purchase'of sugar is “^within the 
implied authority of any of its partners. Similarly, partner in 
a firm of bankers may accept deposits, grant loans, draw, endorse 
or accept a~n^otiable instrument and thereby bind the firm. But 
if a partner in a firm of grain merchants does all that, that will 
be outside the authority of the partner for which the firm cannot 
be bound. In Mjrmniilp. Credit Comhonv Limii_ed_ v. Garrod^, a 
firnr consisting of two partners Parlcin and Garrod was carrying 
on garrage business which was concerned with letting lock-up 
carriages and repairing cars. Parkin was active partner whereas 
Garrod was a sleeping partner. Sale of second hand cars could 
be impliedly considered to be the business of the firm. Parkin, 
without the authority of his co-partner Garrod, sold a car to the 
Mercantile Credit Company Ltd. over which he had no title and 
received a sum of £ 700 for the same. On knowing that the seller 
had no title to the car, the company brought an action against 
Garrod to claim £ 700 Irom him. It was held the sale of the car 
to the company by one of the partners was an act tor carrying on, 
in the usual way, the business of the kind carried on by the firin 
and, therefore, for such an act, which was within his implied 
authority, the other partner of the firm could be made liable. 

When a partner has implied authority to do something the 
firm will be bound by such an act even though the partner may be 
acting in fraud of his co-partners. This is on the basis of the 
well-established principle laid down in v, Grace. ^ 

Co.* that the principal is liable for the act of the agent it the act 

3. (1962) 3 All E. R. 1103. 

4. (1912) A. G. 716. 
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is within the scope of the ageni’s authority even though the agent 
may be acting for his personaT^ain and the principal may not be 
knowing about the transacTTon. Similarly, in Hamlyn Joh n 
Houston €>• Co.^ one of the partners committeJ a ton oi inducing 
breach of contract by b ribing the cle rk of a rival business man 
in order to know the secrets ot the rival business man. The other 
partner was not aware of this tort, (t was held that it was within 
the authority of a partner to lawfully do what had been done un- 
lawfully. Therefore, the other partner was also held liable for 
the tort^ 

It is also necessary that the act done by a partner must be 
done to carry on. in the usual way, business of the kind carried on 
by the hrm. What is usual for one kind of business may not be 
so for another kind of business. In a trading firm every partner 
will have an implied authority to borrow money for the purpose 
of the business and thus make the other partners also liable for 
the amount so borrowed.* If the business is of a general com- 
mercial nature the partner may pledge or sell parinership 
property, he may buy goods, borrow money, contract debts, and 
make payments on behalf of the firm, he may draw, make, sign, 
endorse, accept or transfer a negotiable instrument on behalf of 
the firm.'' In a non trading business, for example, that of an 
auctioneer, a partner cannot borrow money as it has been held in 
Wheaily v. Smiths^ that an auctioneer is not a trader because his 
bussiness was not for the buying or selling of goods. In Higgins 
v. Bvauchamp,^ Milles an active partner of cinema proppieiors 
borrowed money from Higgins. Higgins brought an action against 
the sleeping partner Beauchamp. It was held that business of the 
firm was not a trading one and thcretore the firm was not bound 
by the loan taken by one partner in this case. 


Sec. 19 (I) IS subject to the provisions of Sec. 22 which 
further requires that in order to bind the firm the act of the part- 
ner must be done on behalf of the firm in a manner which shows 
that there is an intention to bind the firm, (if an act which would 
ordinarily be within the implied authority of a partner is done by 
a partner in his personal name and not on behalf of the firm the 
will not be 1S61^ FoTexampIe, a partner of a trading ’firm 
borrows money without indicating that he is acting on behalf of 
the brm, the loan is deemed to have been taken by the narinei? for 
himself personally, for which the firm will not be liable^ 

Restrictions on implied authority 


Sub-sec. (2) mentions the list of acts regarding which a oart- 
ncr does not have an implied authority unless there is a usage or 


5. (1903) I K. B. 81. 

6. Perumal v. A. Muhammad, A, I. R. 1958 Ker. 25. 

8' 0937)'*2 k! B* (1847) 6 Moo. P. C. 152 

9. (1914) 3 K. B. 1892 ; (1914-15) All E. R. 937. 
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custom of trade to the contrary. For example, a partner does not 
have any implied authority to acquire immovable property on be- 
half of the firm or to transfer immovable property belonging tj the 
firm. Such an act can be done by a partner only if he has been 
expressly authorised by the other co-partners to do that act on be- 
half of the firm. If a partner has done an act which does not fall 
within his authority the same could be ratified by the other part- 
ners and upon ratificatio n of such an act the firm become bound 
by the same. 

v2JV{'’'^xteDsion and restriction of partner’s imp lied autho rity. 
— The partners in a firm may, by contract between the partners, 
extend or restrict the implied authority of any partner. 

Notwithstanding any such restriction, any act done by a 
partner on behalf of the firm which falls within bis implied autho- 
rity binds the firm, unless the person with whom he is dealing 
knows of the restriction or does not know or believe that partner 
to be a partner. 

Comments 

This section enables the partners to extend or restrict the im- 
plied authority of a partner. A partner may be expressly authoris- 
ed to do something for which he does not have implied authority. 
The firm will be bound by such an act of the partner. 

(when a restriction has been imposed on the implied autho- 
rity of a partner, such a restriction is not binding on the third 
party unless the third party has the knowledge of the restriction. 
There is a difference between the st atutorv_xes trictiens which have 
been imposed by sec. 19 (2).Dn the implied authority of a partner 
and the restrictions on the implied authority which may be im- 
posed under sec. 20 by a contract between the partner. The 
sffltiiiorv restrictions are effective against all the third parties as 
.i..... A^arr^^A tr> hftving thc icnnwicfipe ni ihe resiricuons. 

Xlje third parties, however, cannot be prsumed to be having the 
knowledge of the restrictions which the partners may impose by a 
contract between themselves, and, therfore. a third party can be 
bound by a restriction imposed under Sec. 20 if he had the actual 
knowledge of such a restriction. In Motilal v. Unnao Comme rcial 
Bank^^ a restriction was placed by a partnership deed ob the 
authority of the partners to borrow money. One of the partners 
borrowed money any accepted a bill bf exchange, it was held that 
since the third party'did not know of the restriction, the firm was 
liable towards such third parly. Similarly, in Prembhai v. 
one of the partners of a firm of carriers was authorised to draw 
bills on the firm to the extent of Rs. 200 each. This fact was 
known to a third party in whose favour the partner made two 
promissory notes for Rs. 100/- each. It was held that the firm 

10. (1930) 32 Bom. L. R. 1571. 

11. (1873) 10 Bom. H. C. Rep. 319. 
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hen a partner does an act or executes an instrument in his 
own name only and not on behalf ot the firm, and there appears 

to be no express or implied intention to bind the firm, the firm 
will not be bound by that. The third party, in such a case, is 
deemed to be acting only on the personal credit of the dealing 
partner, w ho alone will be liable for such a transaction. It is 
immaterial that the firm derives no benefit from this transac- 
tion. 

23. Efifect of admissioD by partner.— An admission or repre- 
sentation made by a partner concerning the affairs of the firm, is 
evidence against the firm, if it is made in the ordinary course of 
business. 


Comments 

Partner being an agent of the firm for the purpose of the 
business of the firm an admission or representation made by a 
partner concerning the affairs of the firm is evidence against the 
firm. For example, admission by one partner regarding making 
of a contract, execution of a document, payment of money, supply 
of goods or financial condition of firm, will be evidence against 
all the other partners. It is, of course, necessary that such admis- 
sion or representation must have been made in the ordinary 
course of business. Similarly, representations made by a partner 
also have the same effect. 

The admissions and representations constitute an evidence 
against the firm provided a third party wants to make use of such 
admissions or representations. 

An admission and representation made by a partner is sim- 
ply an evidence against ttc firm. Evidence can be given to dis- 
prove such admissions or representations made by a partner as 
they do not constitute conclusive proof of the matters admitted or 
represented. 

24. Effect of notice to acting partner. — Notice to a partner 
who habitually acts in the business of the firm of any matters 
relating to the affairs of the firm operates as notice to the firm, 
except in the case of a fraud on the firm committed by or with the 
consent of that partner. 

Comments 

Section 24 also embodies another general principle of the 
law of agency. Notice to an agent concerning the matters of 
agency is deemed to be a notice to the principal. Section 24 pro- 
vides that notice to a partner who habitually acts in the business 
of the firm of any matter relating to the affairs of the firm opera- 
tes as a notice to the firm. 

14. See British Homes Ass. Corp Ltd. v. Paterson (1902) 2 Ch. 404 ; 
and Gree v. Downs Supply Co. (1927) 2 K. B. 28. 
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Such a Dotice binds only such partners who arc there at the 
time when the notice was given. Therefore, if some notice had 
been given earlier, it will not bind a partner who is introduced as 
a partner after such notice. Similarly, an outgoing partner can- 
not ordinarily be bound by a notice relating to subsequent matters. 
However, if public notice of dissolution of a firm of ceasing of 
a partner to be a partner has not been given, the partners continue 
to be liable as before and notice in such cases may affect even 
those partners who are no more partners. 

Id order that notice to one partner operates as a notice to 
the whole firm it is necessary that the notice must have been given 
to a partner who habitually acts in the business of the firm. Notice 
to a dormant or a sleeping partner would, therefore, not be con- 
sidered to be a notice to others. 


Exception.— If a fraud has been committed on the firm by or 
with the consent of a particular partner, notice to such a partner 
regarding that matter is not deemed to be a notice to the firm. If 
in any particular matter an agent is himself party to the fraud, he 
cannot be presumed to be passing on such information to his 
principal. In such matters, therefore, notice to the agent does not 
serve as notice to the principal. 


In Bignold v. Waterhouse^^ the defendents, a firm of carriers 
according to the rules, were accountable for parcels above the 
value of £ 5 only if such parcels had been specially entered and 
paid for. One of the working partners allowed to be carried one 

parcel of a personal friend without any consideration and he did 

not bring this fact to the notice of his other co-partners. In an 
action for the loss of the parcel against the firm, it was held that 
the firm was not liable as notice to one of the partners about the 

the tranlpor taction of the pwccl*^* °° been made for 

Commeots 


1 .- .. 4 P^^'cipal is liable for the act of his aeent Kv ^ 
his behalf. According to Section 18 i has been nnt?.? *1^” 

sri ~ ^ /Hi. 


Section 25 mentions the nature of such a liability. It 
15. 1813, I M, fci S. 255 : 105 E. R. 95. 


says 
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that every partner is jointly and severally liable for all acts of the 
firm done while he is a partner. 

Joint and Several Liability 

The liability of all the partners is joint and several even 
though the act of the firm may have been done by only one of 
them. Such liability is there for all acts of the firm. According 
to section 2 (a) an act of a firm means any act or omission by all 
the partners or by any partner or agent of the firm which gives 
rise to a right enforceable by or against the firm. It, therefore, 
means that any act or omission which creates a right enforceable 
is an act of the firm. It may be a contract or a wrongful act, for 
example, fraud, negligence, mis-application of money or any tort. 
All the partners are liable as much for the wrongful act of any 
partner as they would be liable for a contract entered into by one 
of them on behalf of the firm. In India the liability of the partners 
for contracts as well for torts is joint and several. In England, 
the partners are liable jointly in respect of contracts but they are 
liable jointly and severally in respect of torts. 

The basis of the liability of partners being mutual agency as 
between them, the liability of the partner, therefore, arises for 
such acts which are done while a person is a partner. A partner, 
therefore, cannot be made liable for an act of the firm which may 
have been done before he was introduced to partnership. 
Similarly, there can be no liability for the acts of the firm done 
if a person has ceased to be a partner. This rule, of course, is 
subject to the provisions mentioned in sections 32 (3) and 45, 
according to which inspite of the reiircment of a partner or the 
dissolution of a firm, the liability of the partners may continue as 
before until a public notice of retirement or dissolution of the firm 
is given. 

The liability as mentioned in this section is for all the 
partners whether they are active or dormant. The principle 
behind the liability of the partners being mutual agency which is 
impliedly there between all the partners, the liability of every 
partner, therefore, arises for every act of the firm done while he 
is a partner. 

The liability of all the partners is not only joint and several 
but is also unlimited. It is the discretion of the third parly to 
bring an action against some or all the partners. No partner can 
be allowed to take the plea that between ihe partners themselves 
the agreement provides only limited liability for him or responsi- 
bility for only a part of the share of the loss. The third party 
may, therefore, bring an action against any one of the partners 
themselves, the partner paying for more than his share of the 
responsibility may claim contribution from the others. 

26. Liability of the firm for wrongful acts of a partner.-- 
Where, by the wrongful act or omission of a partner acting in the 
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In Hurruck Chand v. Gobind Lal^‘* one of the partners, who 
was an active partner in a firm, knowing that the goods were 
stolen ones, purchased and sold them without the knowledge of 
the other partner who was a sleeping partner. It was held that 
both the partners were liable for the tort of conversion to the 
owner of the goods. 

27. Liability of hrm for misapplication by partners.— 
Where- 

(a) a partner acting within bis apparent authority receives 
money or property from a third party and misapplies it; 
or 

(b) a firm in the course of its business receives money or 
property from a third party and the money or property 
is misapplied by any of the partners while it is in the 
custody of the firm, 

the firm is liable to make good the loss. 

Comments 

This section deals with liability for particular kind of wrong- 
ful act I. e., liability for misapplication of money or property of a 
third party. In this section two kinds of cases of misapplication 
of money or properly have been mentioned s — 

(i) when the money or property has been received by a part- 
ner and be misapplies the same without accounting for 
it to the firm ; and 

(ii) when the money or property has been received by the 
firm from third party and the same is misapplied by any 
of the partners. 

In either case the firm is liable to make good the loss to the 
third party. 

1. Liability for money or property received by a partner who mis- 
applies the same : — 

According to section 27 (a) when partner acting within bis 
apparent authority receives money or property from a third party 
and misapplies the same, the firm is liable for that. In v. 

Chambers^^ one of the partners of a firm of solicitors and convey- 
ancers received money from a client for being invested on a mor 
gage ard rais-appHed the same. The other partner who was 
ignorant of this fraud was also held liable along with the guilty 
partner. 

Similarly, in Rhodes v. Moules'^^ one of the partners of a firm 

18. (1906) to Cal. VV. N. 1053. 

19. C. O. \V. P. 814. 

20. (1895) I Ch. 236. 
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ner could be made liable for the same. Similarly, in parte 
Biddulph-'^ one of the partners of a firm of bankers withdrew the 
trust money and misapplied the same. All the partners of the firm 
were held liable to make good the loss. In the same way in Sadler 
V. Aee-®, when one of the members of the firm of bankers mis- 
applied the money which had been credited with the firm as sale 
proceeds of the stock of a customer, all the members of the firm 
were held liable for such misapplication. 

28. Holding out.— (1) Any one who by w'ords spoken or 
written or by conduct represents himself, or knowingly permits 
himself to be represented, to be a partner in a firm, is liable as a 
partner in that firm to any one who has on the faith of any such 
representation given credit to the firm, whether the person 
representing himself or represented to be a partner does or does 
not know that the represemaiion has reached the person so 
giving credit. 

(2) Where after a partner’s death the business is continued 
in the old firm name, the continued use of that name or of the 
deceased partner’s name as a part thereof shall not of itself make 
his legal representative or his estate liable for any act of the firm 
done after his death. 

Comments 

Every partner is liable for all acts of the firm done while he 
is a partner. Therefore, generally a person who is not partner 
in the firm cannot be made liable for an act of the hrm. In certain 
cases, however, a person who is not a partner in the firm may be 
deemed to be a partner or held out to be a partner for the purpose 
of his liability towards a third party. The basis of liability of such 
a person is not that he was himself a partner or was sharing the 
profits or was taking part in the management of the business, but 
the basis is the application of the lawof estoppel because of which 
he is held out to be a partner or is deemed to be partner by ‘hold- 
ing out’. 

The docirine of holding out is a branch of the law of estop- 
pel. According to the law of estoppel if a person, by his represen- 
tation, induces aroiher to do some act which he would not have 
done otherwise, then the person making the representation is not 
allowed to deny what he asserted earlier. 

Therefore, if a person who is not a partner, by his 
representation, creates an impression in the third parly that he is 
a partner, on the basis of which the third party gives credit to the 
firm, the person making such a representation will be held out to 
be a partner. In the words of Lord Denman, C. 

25. 3 De G. &. Sm. 587. 

26. 6 Beav. 324. 

27. Pickard v. Scars (1837) 6 A. &. E. 469. 
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« where one by his words or conduct wilfully causes 

another to believe the existence of a certain state of things, and 
induces him to act on that belief, so as to alter his own previous 
position, the former is precluded from averring against the latter 
a different state of things as existing at the same time ” 

For example, a partnership firm consists of A, B, & C. D, 
who is not a partner, makes a representation to X that he is also a 
partner and on the faith of this representation X gives credit to 
the firm : In this case X can make D liable on the basis of 
holding out and D is estopped from denying that he is partner in 
the firm. 

The principle was thus stated by Eyre C. J. in Wauzh v. 
Carvar 

“Now a case may be stated in which it is the clear sense of 
the parlies to the contract that they shall not be partners, that A 
is to contribute neither labour nor money, and, to go still further, 
not to receive any profits. But if be will lend bis name as a part- 
ner, he becomes against all the rest of the world a partner, not 
upon the ground of the real transaction between them, but upon 
principles of general policy, to prevent the frauds to which credi- 
tors would be liable, if they were to suppose that they lent their 
money upon the apparent credit of three or more persons, when, 
in fact, they lent it only to two of them, to whom without the 
others they would have lent nothing.” 

For the application of the doctrine of bolding out section 28 
(1) requires the persence of the following essentials : 

1. The person sought to be made liable under the doctrine 
of holding out either has himself represented, or knowingly 
permitted somebody else to represent, that he is a partner in the 
firm. 

2. The third party who wants to bring an action must have 
acted on the faith of the representation and given credit to the 
firm. 


1. Representation 


In order to make a person liable under the doctrine of hold- 
ing out it has to be pro\ed that either he himself made a 
representation or knowingly permitted such a representation to be 
made by someone else. In other words there has to be a 
rep^seniaiioD by a person by words spoken or written or by his 
conduct that he is a partner in the firm. Representation in any 

a person is a partner in the firm will create 
he liability. Fraudulent intention to mislead another person is 
not required. Whether the liability for holding out exists or not 
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depend on motive of the person making the representation but on 
the fact that a third party has given credit on the faith of that 
representation. When the third party has acted on the 
representation the section creates the liability whether the person 
representing himself or represented to be a partner does or docs 
not know that the representation has reached the person so giving 
credit. The prcserce of the two essentials, i. e., the representation 
by one person about the fact of bis being a partner and the acting 
by a third party on the faith of the representation are enough to 
create liability under the doctrine. Thus, in Snow White Food 
Product Pvt. Ltd. V. Sohan Lai Bagla^^ it was held that by his 
verbal negotiations and subsequent correspondence, Sohanlal 
represented as a partner of a firm of carriers and, therefore, he 
was a partner by holding out. 

It has been noted above that the liability under the doctrine 
of holding out arises when a person has either made a representa- 
tion that he is a partner or knowingly permitted such a representa- 
tion to be made by someone else. If I know that I am being wrong- 
ly represented as a partner I ha\e a duty to deny that. If knowing 
that fact 1 permit the representation tobe madethe law of estoppel 
will apply against me and I can be held out lo be a partner. In 
case it is being represented that a person A is partner in a firm but 
A is not aware of such a representation, the question of A’s 
liability under the doctrine of holding out does not arise. The 
position can be explained by referring to the case of Munton v. 
Rutherfords-^ In that case one, Beckwith published a statement 
in a newspaper that he and Mrs. Rutherford had formed a 
partnership. The statement was false and Mrs. Rutherford 
did not know about the same. It was held that Mrs. Rutherford 
was not liable as a partner by estoppel or holding out. It was 
observed : 


“ If she had been shown the article, and assented to 

and credit had been given on the strength of such assent, the rule 
of estoppel would have applied. There being no evidence that she 
authorised or assented to it, there is no room for the application 
of the rule.” 

Knowingly permitting oneself to be represented does not 
mean mere careless in allowing oneself to be represented as a 
partner. In Power Cabinet Co. v. Ingram'^, partnership consisted 
of Christmas and Ingram. The partnership was dissolved and 
thereafter the business was carried on by Christmas alone. Christ- 
mas used an old nolepaper of the firm bearing the name of both 
Christmas and Ingram and placed an order for the purchase of 
some furniture from Tower Cabinet Co. Tower Cabinet Co. u^ed 
Ingrdin to make him liable oo the b^sis of the doctfioe of holding 

29. A. I. R. 196-1 Cal. 209. 

30. 121 Mich 418. 

31. (1949) I All E. R. 1033. 
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out. It was held that merely because Ingram was 

gctliDg the old ootepapers destroyed wheu he left the 

wnnot be inferred that he permitted himself to be 

a partner and therefore he was not liable. Lynskey J. observed • 

"Before the company can succeed in making Mr. Ingr^ 

liable they have to satisfy the court that Mr. Ingram, by 

words spoken or written or by conduct, represented himself as a 
partner. There is no evidence of that. Alternatively, they must 
prove that he knowingly suffered himself to be represented as a 
partner. The only evidence of Mr. Ingram’s having knowingly 
suffered himself to be so represented is that the order was given 
by Mr. Christmas on notepaper which contained Mr. Ingram s 
name. That would amount to a representation by Mr. Christmas 
that Mr. Ingram was still a partner in the firm, but, on the 
evidence and the master’s finding, that representation was made 
by Mr. Christmas without Mr. Ingram’s knowledge and without 
his authority. That being the finding of fact, which is not chal- 
lenged, it is impossible to say that Mr. Ingram knowingly suffer- 
ed himself to be so represented. The words are "knowingly 
suffers"— not being negligent or careless not seeing that all the 
notepapers had been destroyed when he left.” 


1 . Acting on the faith of representation 


In order to entitle a person to bring an action under the 
doctrine of holding out it has to be shown that be acted on the 
faith of the representation and gave credit to the firm. But if a 
person while giving credit to the firm did not know about the 
representation he can’t take advantage of this doctrine and make 
such person liable as a partner.^^ The estoppel can be relied upon 
only by the person to whom the representation has been made, 
and who has acted upon the faith of it.^* For example, D who is 
not actually a partner in the firm consisting of B & C repre- 
sents to X that he is also a partner in that firm. On the faith of 
that representation X gives credit to the firm. X can make D lia- 
ble under the doctrine of holding out. But if Y, who does not 
know of the representation gives credit to the firm of A, B & C, 
he cannot make D liable. 

Torts 

The liability under the doctrine of holding out arises when 
the person acting on the faith of representation has given credit to 
the firm. If the basis of the action is the tort committed by one 

of the partners, the doctrine of holding out does not apply in such 
a case. 


32. Ibid., at p. 1036. 

2 O ^1' 2 K. B. 397 ; In Re Fraier (1892) 

■ 0M2) a'a B. 
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V. Eley/-'-^ a retired partner was held liable for the 

negligence of a cart dn\ er oi the firm becau.e the name of the 

retired partner still continued to be there on the cart. 


in f disapproved by the Court of Appeal 

\a k ^ as the liability arising out of tort is not cover- 

ed by the doctrine. 


Position of a retired Partner 


When a partner retires the relation of partnership between 
the retiring and the other partners comes to an end. If a third 
party who knew of the existence of this relationship c'oes not 
know that the relationship has come to an end and gives credit to 
the firin, he can make the retiring partner also liable. Similarly, 

if he gives credit to the retiring partner thinking him to be still 

a partner he can make the continuing partners liable. Id other 
words from the point of view of the third parties the mutual agen- 
cy which had earlier come into existence is still presumed to be 
continuing until public notice of retirement is given. Sec. 32 (3) 
provides that “Notwithstanding the retirement of a partner from, 
firm, he and the partners continue to be liable as partners to third 
parlies for any act done by any of them which would have 
been an act of the firm if done before the retirement, until public 
notice is given of the retirement.” 

Such public notice may be given cither by the retired partner 
or by any partner of the reconstituted firm.^’ 


The reason for liability even after the retirement is that the 
absence of the notice of revocation of an agent’s authority makes 
the principal liable to those who act on the supposition that the 
agency still continues. 

Lord Blackburn referring to liability in such cases stated^^ : 
“I do not think that the liability is upon the ground that the 
authority actually continues. I think it is upon the ground that 
there is a duty upon the person who has given that authority, if 
he revokes it, to take care that notice of that revocation is given 
to those who might otherwise act on the supposition that it conti- 
nued ; and the failure to give that notice precludes him from 
denying that he gave the authority against those who acted upon 
the faith that authority continued.” 

No public notice is needed on the retirement of a dormant 
partner, i. e., a partner who is not known as such to third parties, 
because the Partnership Act further provides that a retired partner 
is not liable to any third party who deals with the firm without 

35. l. G. and P. 6&1. 

36. (1891) 2 Q.. B. 403. 

37. S. 32 (4). 

38. Scarf v. Jardine (1882), 7 A. C. 345, 357. 
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knowing that be was partner.^* The object of public notice being 
to remove the impression from the mind of the third parties that 
a certain person was a partner no public notice is needed when 
the third parties bad no such impression. 

An important point came for consideration in Scarj v. Jar- 
dine*^, where a third parly was ignorant of either the retirement 
of a partner or the introduction of a new partner, when both the 
changes had taken place simultaneously. In that case a firm con- 
sisted of two partners, A and B. A retired and C joined the part- 
nership in his place. No notice of the change was given. A cus- 
tomer of the old firm, who was not aware of the abovestated 
change, supplied goods to the reconstituted firm. To recover the 
price of the goods he brought an action against B and C. Having 
failed to recover the price from them he brought another action 
against A. The question before the court was, whether the third 
party who had supplied goods to the firm, could successfully bring 
acuon against A, B and C. It was held that when the customer 
is Ignorant of the retirement of A as well as the introduction of C 
he has an option to sue cither A and B on the ground of estoppel 
or B and C on the basis of actual facts. Since A never held him- 
self out as a partner alongwiih B and C both, he cannot make A. 
B and C all of them liable. Therefore, after having elected to 

an action against A. The position 
r m different if he was aware of the introduction of 

e to the firm but was not aware of the retirement of A. Then ho 

nf '^^>ch already consisted 

filwc ^ ® situation could make all the three partners 

The position of an expelled partner is the same as that of a 
retired partner" and in his case also a public notice of expuls on 

Death of a partner 

firm uSllss partner there is automatic dissolution of a 

neJ?*^ to contrary between the part- 

of between the partners by virtue 

rr K ins.;- s; a-i 

39. Proviso to sec. 32 (31 

40. (1882) 7 A. C. 315.' ^ 

41. Sec sec. 33 (2). 

42. S. 42 (c). 

43. S. 28 (2) s Also see Proviso to S. 45 (l). 
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firm done after the death of the partner even though no public 
noti.c of partner’s d.ath is given. 

29. Rights of transferee of a partner's interest. — (1) A trans- 
fer by a partner of his interest in the firm, either absolute or by 
mortgage, or by the creation by him of a charge on such interest, 
does not entitle the transferee, during the continuance oi the firm' 
to interfere in the conduct of the business, or to require accounts, 
or to inspect the books of the firm, but entitles the transferee 
only to receive the share of profits of the transferring partner, 
and the transferee shall accept the account of profits agreed toby 
the partners. 

(2) If the firm is dissolved or if the transferring partner cea- 
ses to be a partner, the transferee is entitled as against the re- 
maining partners to receive the share of the assets of the firm to 
which the transferring partner is entitled, and. for the purpose of 
ascertaining that share, to an account as from the date of the dis- 
solution. 


Comments 

The relation of partners is based upon mutual confidence 
and trust and obviously, therefore, no person may be introduced 
as a partner in the firm without the consent of all the existing 
partners.** It follows that no partner can assign his share in a 
way which may substitute an outsider in his place. If any partner 
transfers the whole of bis interest in the firm to a third party, the 
other partners may apply to the court for the dissolution of the 
firm.*^ It is however, possible that a partner may transfer his 
interest in the business in favour of a third person. Section 29 
deals with the rights of the transferee of a partner’s interest. 

Sub-sec. ( 1 ). — During the continuance of the firm the trans- 
feree ol partner’s interest does not become entitled to interfere in 
the conduct of the business of the firm. Nor can such a trans- 
feree require accounts, nor can he inspect the books of the firm. 
He is bound to accept the account of profits agreed to by the part- 
ners. His only right is to receive the share of profits of the trans- 
ferring partner. The reason why the transferee is not entitled to 
interfere in the conduct of the business is that partnership being 
based on mutual confidence and trust between the partners, there 
should be no interference by any outsider. 

Sab-sec. (2). — When the firm is dissolved or the transferring 
partner ceases to be a partner there is obviously final settlement 
of accounts. .At that time the transferee is entitled to the share 
of assets of the transferring partner. For the purpose of ascer- 
taining such share he is also entitled to an account as from the 
date of the dissolution. What is meant by the share of a partner 

44. SectioQ 31 (1). 

45. Section 44 (e). 
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is bis proportion of the partnership assets after they have been 
realised and converted into money, and all the partnership debts 
and liabilities have been paid and discharged.^® 

30. Minors admitted to the benefits of partnershlp.~(l) A 
person who is a minor according to the law to which he is subject 
may not be a partner in a firm, but, with the consent of all the 
partners for the lime being he may be admitted to the benefits of 
partnership. 

(2) Such minor has a right to such share of the property and 
of the profits of the firm as may be agreed upon, and be may have 
access to and inspect and copy any of the accounts of the firm. 

(3) Such minor's share is liable for the acts of the firm, but 
the minor is not personally liable for any such act. 

(4) Such minor may not sue the partners for an account or 
payment of bis share of the property or profits of the firm save 
when severing his connection with the firm, and in such case the 
amount of hts share shall be determined by a valuation made as 
far as possible in accordance with the rules contained in sec- 

CIOD 45 • 

all the partners acting together or any partner 
entitled to dissolve the firm upon notice to other partners mav 

thereuporthe C^r^ 

^dissolution and for settling 
between the partners, and the amount of the share of 
the^ minor shall be determined aiongwith the shares of the parl- 
or within six months of his attaining maioritv 

his posTonts'’?cTards“h"fir'™ 

benefS of‘‘XSfpTn'‘a “> “>e 

that such perLn had a kaowlcdafif^su-'h adm f- ^■'“'''"8 fact 

cnlar date after the expiry of ^““1 « Parti- 

Bhall lie on the persons asserting that fact? *‘'at">ng majority 

(7) Where such person becomes a partner — 

(a) his rights and liabilities as a minor continue up to the 
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date on which he becomes a partner, but he also 
becomes personaUy liable to third partie . for all acts 
of the firm done since he was admitted to the benefits 
of partnership, and 

(b) his share in the property and profits of the firm shall 
be the share to which he was entitled as a minor. 

(8) Where such person elects not to become a partner, — 

(a) his rights and liabilities shall continue to be those of a 

minor under this section up to the date on which he 
gives public notice, 

(b) his share shall not be liable for any acts of the firm 

done after the date of the notice, and 

(c) he shall be entitled to sue the partners for his share of 

the properly and profits in accordance with sub- 
section (4). 

(8) Nothing in sub-sections (7) and (8) shall affect the 
provisions of section 28. 

Comments 

We have noted above that to create partnership between a 
number of persons they must have entered into a contract to that 
effect,*’ and that the relation of partnership arises from contract 
and not from status.*’ That obviously implies that all the essen- 
tials of a valid contract are to be satisfied and, therefore, all the 
partners must be competent to contract. A minor is incompetent 
to contract, his agreement is void and, therefore, he is incapable 
of becoming a partner in any partnership firm.*® If. while creating 
partnership, a minor is made a full-fledged partner in a parter- 
ship firm, the deed would be invalid and the document cannot be 
enforced even vis-a-vis other partners,^® 

Sub-Sec. (1) 

Although an agreement by a minor is void yet be is capable 
of accepting benefits. This section, therefore, provides that a 
minor may not be a partner in a firm, but with the consent of all 
the partners for the time being be may be admitted to the benefits 
of partnership. The introduction of a minor to the benefits of 
partnership pre-supposes existence of a valid partnership between 
persons competent to contract. There can be no partnership of all 

47. Sec. 4. 

48* Sec, 5* 

49. Sec sec3. lU and 11, iDdian Contract Act and Commissioner or 
Income tax, Bombay v. Dwarkadas Khetao &Co., 1961 S» C. 6B0 (1961) 2 S. C* 
R. 821. 

5(j. Dharam Vir v. Jagan Naih, A. I. R. 1963 Punj. 84. Also sec Durga 
Cbaran v. Akkari Das, A. I. R. 194’:^ Cal. 617. 
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minors, but a partnership between persons competent to contract 
must exist before a minor can be admitted to its benefits. 

In^chhmiNarainv.BeniRam,^^ two persons entered into 

Hoti Lai. Hotilal 

d»ed in 1920 and thereafter Beni Ram continued the business under 
the old name and style with the partnership funds. Hotilal’s 
minor son (the plaintiff) alleged that after his father’s death hi 
was admitted to the benefits of partnership. “ 

the plaintiff (minor) could not be admitted to the 
bwoefit of partnership as no partnership existed after the death of 
Hotilal. Moreover the plaintiff being a minor could not emir in?o 
a contract with Beni Ram to form partnership. 

possible that the major members decide to constitute 

r o? i?, 

Sub-Secs. (2), (3) and (4 

P».y aV'^'aVVc“tr^'“d’^l^s/L°- 

matter his position is different ^ ihcra.®'^ In this 

partner has V riih" to hale aleec/j “ ^ A 

o.b« .ba„ 

<ha fi™"V"o7eov" ‘Li liability t unliStcd"fnd ““ 

bis personal property, a minor on ^ i° extend to 

persoDally liable for any su?h act’ It ». oniv*f " 

liable for the acts of the ^i^ly his share which is 

„ .p; A!lTa9?iTAn'‘“3l7‘''’^-''-s“- ‘S'^> Bo».. 136. 

i^-(1924)P. C.93.^’' ^ Hedayatulla v. Mahomed 

i:?: "■ 
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Sub-bec. (5)— Option on attaining majority 

At any lime within six months of his attaining majority or of 
obiamwig k..ow)edge that he had been admitted to the benefits of 
parlncr^hlp, whichever date is later, he can elect to become or not 
to become a partner, such option is exercised by giving a public 
notice under S. 72 oi the Act. if he remains silent and fails to 
give such a notice there is a presumption that he wants to be a 
partner and on the expiry of the said six months he shall become 
a partner in the firm. 

Sub-bec. (6) 

Sub-Sec. (5) contemplates that the guardian may have accept- 
ed the benefits of a partnership on behalf of a minor without his 
knowledge.®® 

Sometimes the minor may remain ignorant of his admission 
to the benefits of partnership even alter he has attained majority. 
According to Sub-Sec. 6) the burden ot proving the fact that such 
person bad no knowledge of such admission until a particular date 
after the expiry of six months of his attaining majority shall lie 
upon the person asserting that fact. The .Act, hovsever, is silent as 
to who will have to prove that the minor obtained the knowledge 
of his admission after he attained majority but before the said 
period of six months from that date expired. Such cases would 
presumably be decided by the general rule contained in Sec. 101, 
Indian Evidence Act. 

Sab-Sec. (7) — His positioo if be becomes a partner 

We have seen above that such a minor becomes a partner in 
the firm — 

(i) when he himself elects to become a partner, or 

(ii) fails to give the required public notice of his intention to 
become or not to become a partner within the specified 
time. 

So far as his rights and liabilities vis-a-vis partners of the 
firm are concerned they continue to be the same upto the date on 
which he becomes a partner. Moreover his share in the property 
and profits of the firm shall be the same to which be was entitled 
as a minor. 

Towards the creditors of the firm he becomes personally 
liable for all the acts of the firm not from the date of his attain- 
ing majority, not from the date of his becoming a partner but 
retrospectively from the date of his admission to the benefits of 
partnership. His position under English law- is diHerent and there 

GO. nie Commifsioner of Incometax. Mysore v. Shah Mohandas, A- I. R» 
1966 S. C. 15, at p. 17. 
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i bis liability does not extend retrospectively from the date of his 
J admission to the benefits of partnersnip, but is only from the date 
, of his attaining majority.^^ 

i Sab-Sec. (8)— His position when he elects not to become a partner 

, Whe he elects not to become a partner, his rights and liabili- 

, ties continue to be the same as that of a minor upto the date of 
his giving public notice. His liability as regards his share in the 
firm continues only up to the date of the notice. Thereafter, 
neither his share in the firm is liable, nor there arises any ques- 
. tion of his personal liability. 

I Sob-Sec. (9) 

If, however, after attaining majority he represents or know- 
ingly permits himself to be represented as a partner in the firm, 
his liability on the ground of holding out can still be there. 
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CHAPTER Y 

INCOMING AND OUTGOING PARTNERS 
Introduction 

This chapter deals with the change in the contitution of the 
firm either when a new partner is introduced or an old partner 
leaves the firm. 

Introduction of a new Partner.— A new partner may be 
admitted to the firm in the following ways : — 

1. With the consent of all the existing partners, 

2. In accordance with a contract between the partners. For 

example, if the partners have already agreed that one of them can 
nominate his son as a partner then the introduction of such a 
partner is possible in accordance with the abovestated contract 
/. e., by nomination. ’ 

3. A minor who had been admitted to the benefits of part- 
nership on attaining majority may elect to become a partner and 

he thereby becomes a partner as provided in Sec. 30(5). If the 
minor on attaining majority does not exercise his option within a 
period of six months of his attaining majority or obtaining the 
knowledge that he had been admitted to the benefits of the part- 
nership firm, then on the expiry of such period he automatically 
becomes a partner. 

A person who is introduced as a partner into the firm be- 
comes liable for all acts of the firm from the date of his admis- 
sion. He is not liable for the acts done prior to his admission. 
However, a person who was admitted to the benefits of partnership 
as a minor and becomes a partner on attaining majority, he be- 
comes liable for all acts of the firm done since the date of his 
admission to the benefits of partnership. 

A persons may cease to be a partner in the following 
ways : — 

1. By retirement, 

2. By expulsion, 

3. By insolvency, 

4. By death. 

I 

1. Retirement of a partner 

Retirement means voluntary withdrawal of a partner from 
the firm. partner may retire in the following ways : — 
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(t) With the consent of ail the other partners. — When a per- 
son became a partner with others, he cannot be alloyed 
to withdraw from the firm at his sweet will as there is a 
possibility of the whole business being dislocated. If, 
however, all the partners agree, anyone of them may 
retire with their consent. Such consent may be express 
or implied. 

(ii) In accordance with express agreement between the part- 
ners.— The partners in their agreement may have pro- 
vided for some procedure in accordance with which the 
retirement of a partner could possibly be there. For 
example, if the agreement provides that a partner could 
retire when majority of the other partners give their 
permission for the same, retirement in accordance with 
this contract can be there. 

(iii) In a partnership at will a notice to others.— If the part- 
nership is not for a fixed term but is at will, as explain- 
ed in sec. 7 of the Act, any partner can retire by giving 
a notice in writing to all the other partners of his inten- 
tion to retire. 


Liability of a retiring partner for acts done before his retirement : 

According to sec. 25 every partner is liable for all acts of the 
firm done while he is a partner. Therefore, if a partner retires 
today be has already become liable for the acts of the firm which 
have been done till today and he continues to be liable for such 
acts done prior to bis retirement inspite of his retirement. Section 
32 (2) provides a procedure whereby the retiring partner may be 
discharged from such liability which would otherwise be there. 
The procedure suggested is a novation. That meas an agreement 
between the three parties i. e., the outgoing partner, willing to be 
discharged frorn his liability, the continuing partners agreeing to 
undertake the liability of the outgoing partner also and the 
creditors, giving their consent to this change. In Evans v. Drum- 
Thll partners A and B executed a bill in favour of X. 

w on the due date B did not pay the bill 

wn ^ exchange for this bit] and this new 

l^illwas signed only by B. It was held that by accepting the bill 
signed only by B, X had agreed to discharge A from liability. 

Liability of fbe retiring partner for acts done after retirement : 
his partner ceases to be a partner but 
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therefore, in the interest of the retiring partner as well as the con- 
tinuing partners that a public notice of retirement is given. Such 
a notice may be given either by the retired partner or by any 
member of the re-constituted firm. A public notice, however. U 
not needed to be given by a person who was not known to be a 
partner to third parties because proviso to Sec. 32 (3) says that a 
retired partner is not liable to any third party who deals with the 
firm without knowing that he was a partner. 

2. Expulsion of a partner 

Expulsion means making a partner to leave the firm when he 
IS unwilling to go out. Sec. 33 provides that no majority of the 
partners can expel a partner unless the following two conditions 
are satisfied : — 

(i) The power to expel has been conferred by a contract 
between the partners, and 

(ii) Such power has been exercised in good faith. 

If the expulsion is not in good faith it would be void and the 
expelled partner can claim to be reinstated. In Blisset v. Daniel 
one partner opposed the appointment of another partner’s son as 
a manager in the firm and he was expelled. It was held that such 
expulsion was void. But if a partner is found to be travelling 
without ticket and he has been found guilty of this offence, expul- 
sion of such a partner has been considered to be in the interest of 
the firm and held to be justified (Carmichael v. Evans). 

The position of an expelled partner for the acts done by the 
firm before and after his expulsion, is exactly the same as that of 
a retired partner. It means that generally he would be liable for 
acts done while he was a partner. His liability for acts done 
after expulsion can be avoided by giving a public notice of his 
expulsion. 

3. Insolvency of a partner 

According to sec. 34 when a partner of a firm is adjudicated 
insolvent, he ceases to be a partner. It is possible that when one 
partner ceases to be a partner because of his insolvency the other 
partners may continue the business of the firm. The estate of 
such insolvent partner is not liable for any act of the firm done 
after the date of bis insolvency. In case of such a partner the 
need for a public notice is not there because the fact of insolvency 
is deemed to have come to the notice of all those who are inte- 
rested in his credit. 

4. Death of a partner 

On the death of a partner the firm may not be dissolved and 
other partners may continue the business. The position of the 
estate of a deceased partner is the same as that of an insolvent 
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partner. His estate cannot be made liable for acts of the firm 
done after his death (Sec. 35). 

itigbts of an oatgoing partner 

Sections 36 and 37 confer the following rights on an outgoing 
partner 

1. Right to carry on a competing business. 

An outgoing partner may carry on a competing business with 
that of the firm but he is not allowed to use the firm name or 
represent himself to be carrying on the business of the firm or 
solicit the custom of persons who were dealing with the firm be- 
fore he ceased to be a partner. 

This is subject to contract between the partners to the con- 
trary. 


An outgoing partner may make an agreement with his co-part- 
ners that on ceasing to be a partner he will not carry on any busi- 
ness similar to that of the tirm within a specified period or within 
specified local limits. Although the agreement in restraint of 
trade is void under sec. 27 of the Contract Act but abovestated 
agreement between the outgoing partner and the other partner has 
been declared to be valid by sec. 36 (2) of the Act. 

2. Right to share profits subsequent to leaviug the firm. 

When share of the properly of an outgoing partner is not 
paid to him immediately but that continues to be used in the firm 
by the remaining partners, the outgoing partner or his estate are 
entitled : — 

Either (i) to such share of the profits made since be ceased 
to be a partner as may be attributable to the use of his share of 

the property of the firm, or (ii) to an interest at the rate of 6 per 

cent per annum on the amount of his share in the property of the 
firm. 


If the surviving or the continuing partners aeree to purchase 
the share of the outgoing partner then he is not entitled to the 
benefit discussed above. 


Sec. 38 of the Act provides that when there is a change in 
the constitution of the firm i. e., when a new partner is introduced 
or an existing pa rt^net ceases to be a partner, a continuing guar- 

action ^ respect of the trans- 

f« iTo ^ IS revoked as to future transactions, unless there 

D contrary. In case of N. C. Mukerjee v. B. 

^ change in the constitution of the irm and 
inTcsnect of a LSf- • ^ discharged as to future transactions 
of 8ivon by him for tho conduct 
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INCOMING AND OUTGOING PARTNERS 

31. Introduction of a partner.- ( 1 ) Subject to contract be- 

and to the provisions of section 30, no person 
Shall be introduced as a partner into a hrm without the consent of 
all the existing partners. 

(2) Subject to the provisions of section 30, a porson who is 
introduced as a partner into a firm does not thereby become liable 
for any act of the firm done before he became a partner. 

Comments 

Sub-Sec. (1) 

A new partner can be introduced into a firm in the following 
ways : — 

(1) With the consent of all the existing partners ; 

(2) In accordance with a contract between the partners ; 

(3) In accordance with the provisions of sec. 30. 

(1) [ntroductioD with the consent of the partners 

The relationship between the partner is based upon mutual 
confidence and trust. For the harmonious working of a partner- 
ship it becomes necessary that a new partner should not be intro- 
duced without the consent of all the partners. This section, there- 
fore, provides the general rule that no person shall be introduced 
as a partner into the firm without the consent of all the existing 
partners. 

(2) Introduction in accordance with a contract between the partners 

The rule stated above is subject to contract between the 
partners. If a prior contract between the partners permits the 
introduction of a new partner even without the consent of all the 
existing partners that can possibly by done. For example, the 
contract provides that majority of the partners shall be competent 
to admit a new partner or any one of them may nominate a part- 
ner to appoint his successor, a new partner could be introduced 
accordingly. 

In such cases even if some of the partners are unwilling to 
the introduction of some part.cular person, they will be bound by 
their contract and the inirodution will be valid. The position as 
explained in Lovegrove v. N ttson} is : “To make a person a part- 
ner 'Ailh 2 oibeis, their consent must clearly be bad, but there is 
no particular mode or tinre required for giving ibai consent ; and 
if three enter into partnership by a contract which provides that, 
on one retiring one of the remaining two, or even a fourth person, 
who is no partner at all, shall name the successor to take the 
share of one retiring, it is clear that this would be a valid contract 
v^hicbthe court must recognise and the new partner would come 
in as entirely by the consent of the other two, as if they had 
adopted him by name.” 

l. (18?-1) 3 My 6». K. 1, 20 ; 41 R. R. 1, ?. 


incoming and outgoing partners 



In Rvrne V Rcid '^ A, B, C and D were four partners and 
they iS f^eir partnership deed, authorised A to admit his son, S 
into partnership when S had attained the age of ^ * 

When^S attained the age of twenty-one yea/s A 
a partner in accordance with the partnership deed 
ed the nomination, but the other partners refused 
him as a partner. It was held that the son on acc®PUng the 
nomination had become a partner. The nominee in such cases 
is not bound to become a partner but be has the option to do so or 
not.3 


It may be mentioned that in order that a person becomes a 
partner he himself also must have consented to that. The nominee 
becomes a partner, when after nomination, he expressly or 
impliedly, agrees to the same.* 

(3) A mioof admitted to the benefits of partnership becoming a 
partner 


A minor admited to the benefits of partnership can become a 
partner according to the procedure mentioned in section 30 (,5). 
When a minor was admitted to the benefits of partnership, he 
may make an election, within 6 months of his attaining the 
majority or obtaining knowledge that he had been admitted to the 
benefits of partnership, whichever date is later, and give a public 
notice whether he becomes a partner or not. If be opts to become 
a partner by such notice, he becomes a partner of the firm. If he 
fails to give such notice vsithin the abovestated lime, then on the 
expiry of such time, he automatically becomes a partner. 

Sub-Sec. (2)— His Liability 


It has already been observed that according to section 25 : 

“Every partner is liable for all the act of the firm done while 

he is a partner.” This sub-section confirm this rule and states 
that an incoming partner “does not thereby become liable for any 
act of the firm done before he became a partner”. It is clear that 
as a general rule the liability of an incoming partner begins from 
the date of his joining the firm. 


i «ui can, however, prevent a partner from agreeing to be 

naoic for the acts done before bis admission, if he makes such 
an agreement with his co partners the same will be binding only 
between him and the co-partners and the third parlies cannot take 

agreement. The creditors can make him 
incoming partner had agreed with 
^ impliedly, for being liable towards them for 
the debts incurred before his admission. The basis of liability for 

495; Page v.'cox''lO®Har?i 63 ^'' Cl. &Y.569 ; Madgwick v. Wimble. 6 Beav. 

4. Mulchand v. Manekchand (1906) 8 Bom. L. R. 8. 
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the past acts, in such a case, will be the agreement rather that the 
fact of his admission as a partner. 

The position of a minor becoming a partner under sec. 30 is 
however, different. His liability towards third parties does not 
commence from the date of his becoming a partner, but. it relates 
back to the date of his admission to the benehts of partnership.* 

32. Retirement of a partner. — (1) \ partner may retire — 

(a) with the consent of all the other partners, 

(b) in accordance with an express agreement by the partners, 
or 

(c) whether the partnership is at will, by giving notice in 
writing to all the other partners of his intention to retire. 

(2) A retiring partner may be discharged from any liability 
to any third party for acts of the firm done before his retirement 
by an agreement made by him with such third party and the part- 
ners of the reconstituted ficm and such agreement may be implied 
by a course of dealing between such third party and the recon- 
stituted firm after he had knowledge of the retirement. 

(3) Notwithstanding the retirement of a p.nrlner from a firm, 
be and the partners continue to be liable as partners to third 
parlies for any act done by any of them which would have been 
an act of the firm if done before the retirement, until public 
notice is gi\en of the retirement : 

Provided that a retired partner is not liable to any third 
party who deals with the firm without knowing that he was a part- 
ner. 

(4) Notices under sub-section (3) may be given by the retired 
partner or by any partner of the reconstituted 6rm. 

Comments 

Retirement of a partner 

Retirement here means voluntary withdrawal of a partner 
from the firm. It covers cases where a partner retires but the firm 
is not dissolved and it continues with the remaining partners. If 
a partner withdraws from the firm by dissolving it, it is dissolution 
of the firm rather than retirement of a partner. 

Sob-Sec. (1)— How can partner retire ? 

A partner may retire in the following ways ; 

(1) With the consent of all the other partners. — As a general 
rule no partner can retire whenever he likes. The partnership 


5. S. 30 (7) (a). 
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business depends upon ihe continued support from all the part- 
ners. The retirement of a partner might mean a serious disloca- 
tion of the whole business. A partner can, therefore, retire with 
the consent of all the other partners. Such consent may be 
express or implied. 

(2) In accordance with express agreement by the partners. — 
In case the agreement between the partners themselves condones 
the requirement of the consent of them all, a partner may retire 
accordingly. For instance, the partneship deed provides that a 
partner may retire with the consent of the majority of other part- 
ners or by giving one year’s notice, a partner can retire in accor- 
dance with such an agreement. 

(3) In Partnership at will by a notice to others. — In case of 
partnership at will,® a partner may retire by giving a notice in 
writing to all the other partners of his intention to retire. When 
it is partnership at will a partner has a right either to retire or 
even to dissolve the firm‘d by giving a notice to the others partners 
to that effect. 


The English law is stricter, so far as a partner’s right to 
retire is concerned. There is only one method by which a partner 
can retire from a firm without the consent of his co'partners, and 
that is, by dissolving the firm.® 

His position after retirement. — The question arises regarding 
his liability for the acts of the firm done ; — 

(1) Before his retirement 


C2) After his retirement. 

(1) Sob-Sec. (2) -Liability for acts done before bis retirement. 


Every partner is liable for all acts of the firm done while 
be IS a partner.® If liability has arisen during the period while a 

person was a partner, such liability does not come to an end by 

u*?- He may, however, be discharged from such lia- 

bility by what is known as Novation. Novation means substitu- 
tion, with the creditor’s consent, of a new debtor for an old one. 
this is done by substituting a new coniraci in place of an old one, 

thereby discharging the liability of the original debtor and crea- 
ting that of a new one in his place. It is essential that the credi- 

to such a substitution. In partnership when the 
that security of continuing partners in discharge of 

chVrotH outgoing partner is thereby dis- 

reoiifrt* liability towards such creditor. Sub-sec. (2) 

requires that for the proper discharge of the retiring partner from 


6 . 

7. 

8. 
9. 


See sec. 7. 
See sec. 43. 


Undley on Partnership, l2thEd. p. 598 
oce sec* 25- ^ 



liability there should be contract between all the three parties viz, 
the outgoing partner, the members of the reconstituted firm and 
the creditor. Mere agreement between the outgoing and the con- 
tinuing partners that only the continuing partners will be liable 
for all the past acts does not discharge the outgoing partner from 
his liability towards the creditor. The concurrence of the credi- 
tor also must be there to such a contract. Such an agreement 
need not always be express, it may be implied by a course of dea- 
ling between such third party (creditor) and the reconstituted firm 
after he bad the knowledge ot the retirement. 

In Kvans v. Drummond^^ A and B, the two partners in a firm 
executed a bill in favour of the creditor X. A retired and there- 
after on the due date the bill was not paid to X but a new bill 
signed only by B was given to X, who fully knew of the change in 
the tirm. If was held that by accepting the new bill signed only 
by the continuing partner, the creditor had relied on bis sole secu- 
rity, and bad discharged the retiring partner from liability. 

(2) Sob-Sec. (3)— Liability for the acts done after his retire- 
ment. 


By retirement a person ceases to be a partner. The third 
parties can still presume mutual agency between the outgoing and 
the continuing partners, until a public notice of retirement is 
given. In the absence of a public notice the outgoing partner and 
the continuing partners continue to be liable for the act of each 
other towards third parties. In order to avoid such liability it is 
in the interest of both the retiring and the continuing partners 
that public notice is given. It has, therefore, been provided in 
sub-sec. (4) that such a notice may be given either by the retired 
partner or any partner of the reconstituted firm. 

The liability stated above which arises in the absence of 
public notice is nothing but the application of the doctrine of bol- 
ding out. There is a presumption that a person who was known 
to be a partner continues to be so known to the third parties until 
the notice ot retirement is given. 

The principle was thus explained in Scarf v. Jardine^^ ■ 

“The principle of law, which is slated in Lindley on Part- 
nershipi' is inconvertible, namely, that ‘when an ostensible part- 
ner retires, or when a partnership between several known partners 
is dissolved, those who dealt with the firm before a change took 
place are entitled to assume, until they have notice to the con- 
trary, that no change has occurred ; and the principle on which 
they are entitled to assume is that of the estoppel of a person who 

10* 4 Esp. 89 * Reed v. Whhe 5 Esp. is also a decision to the satne 

clTcci. 

IL ^1882) 7 A* C. 345. Lord Selboroe at pp. 349, 350* 

12« Also see Lindley on Partnership, 12ih £d. p* 262. 
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has accredited another as his known agent from denying that 
agency at a subsequent time as against the persons to whom he 
has accredited him, by reason of any secret revocation.’ Of 
course in partnership there is agency— one partner is agent of 
another ; and in the case of those who under the direction of the 
partners for the time being carry on the business according to the 
ordinary course, where a man has established such an agency, and 
has held it out to others, they have a right to assume that it con- 
tinues until they have notice to the contrary.” 

Dormant Partner 


If a dormant partner (i. e. a person who is not known to be a 
partner), retires, he is not liable for the acts of the firm done 
after bis retirement even though no notice of retirement has been 
given.i^ 

Proviso to sec. 32 (3) states that “a retired partner is not 
liable to any third party who deals with the firm without knowing 
that he was a partner.” 


The basis of the liability of the retired partner after his 
retirement as seen above, is that the creditor still believing him 
to be a partner gives credit to the firm. There is, obviously, no 
need of applying that principle to a partner who is not known to 
be one. The case of Tower Cabinet Co., Ltd. v. Ingram^^ explains 
this point. In that case Ingram and Christmas were partners in a 
firm known as Merry’s. The partnership was dissolved but Christ- 
mas carried on the business in the same firm name. Public notice 
of the dissolution of the firm was not given. Christmas placed an 
order, on the old notepaper bearing the names of both Ingram and 
Christmas, with Tower Cabinet Co. It was held that Ingram was 
not liable as Tower Cabinet Company had no knowledge that 
Ingram was a partner before the date of dissolution Th® 
mere fact that the retiring partner did not see to the destruction 
old notepapers bearing his name could not make him liable 
such notepad?"' * communications were made on one 

#««, I**® proviso protects the dormant partner from liabilitv 
Tf prties who did not know him to be a partner^ 

hm tl? the knowledge of such person being a 08 *^ 

from*K^ retirement, the proviso does not bar him 

not knol®To^^\Tar “n="'“ 8«neral” 

33 Expnlsion of a partner.-(i) a partner may not be expel- 

Evans V. v. Sansoin4B. &. Ad. 

Mr(i949) 

^gree (igU cil. 4W- Proviso ^H^Silal KamUpat v. Sew Ghand 

Jherc 18 a diisolmion^f also stales a similar rule wheo 
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led from a firm by any majority of the partners, save in the cxer* 
cise in good faith of powers conferred by contract between the 
partners. 

(2) The provisions of sub-sections (2), (3) and (4) of section 
32 shall apply to an expelled partner as if he were a retired part- 
ner. 


CoDimeDts 

This section provides the general rule that a partner cannot 
be expelled from the firm by any majority of the partners. Expul- 
sion of a partner is possible, in exceptional cases, when the follo<v- 
ing two conditions are there : 

1. The power to expel has been conferred by a contract bet- 
ween the partners, and 

2. Such a power has been exercised in good faith. 

No expulsion is possible unless a power to that effect has 
been conferred by a contract. This power must be exercised in 
good faith for the general interest of the whole firm. If the expul- 
sion is mala fide the same is void. In Blisset v. Daniel^'', wo- 
thirds majority of the partners, having been conferred witht the 
power to expel, expelled one partner. It was found that the real 
reason for the expulsion was that the said partner had opposed 
the appointment of a co-partner’s son as a co-manager with his 
father. It was held that the expulsion was void. 

Explosion of a partner, who has been held guilty of an 
offence, has been considered to be justified. In Carmichael v. 
Evans,'^^ the power to expel existed against any partner who was 
addicted to scandalous conduct detrimental to the partnership busi- 
ness or was guilty of any Oagrant breach of duties relating to part- 
nership business. One of the partners was convicted tor travelling 
without ticket and he was given a notice of the expulsion by the 
other partners. It was held that the notice of expulsion given under 
these circumstances was jusiisfied. 

As regards liability towards third parties for acts of the firm 
done either before or after expulsion the position of the expelled 
partner is exactly the same as that of a retired partner. It means 
that as a general rule he continues to be liable tor the acts which 
were done while he was a partner, but for the acts done after his 
expulsion he can be made liable unless a public notice of expul- 
son has been given. 

34. Insolvency of a partner.— (1) Where a partner in a firm 

is adjudicated an insolvent he ceases to be a partner on the date 

15. (1853) to Hare 493 : 90 R. R. 454; Also see Wood v. Wood, (1874) 
L. R. Ex, 190. 

16. (1904) 1 Gb. 486. 
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00 which the order of adjudication is made, wbethep or not the 
firm is thereby dissolved. 

(2) Where under a contract between the partners the firm is 
not dissolved by the adjudication of a partner as an insolvent, 
the estate of a partner so adjudicated is not liable for any act of 
the firm and the firm is not liable for any act of the insolvent, 
•done after the date on which the order of adjudication is 
made. 


Comments 


Sob-sec. (1). — A person who is adjudicated insolvent is not 
allowed to continue as partner and. therefore, he ceases to be a 
partner on the date on which order of adjudication is made. Whe- 
ther on adjudication of a partner as insolvent the firm is also 
dissolved or not depends upon the contract between the partners. 
According to sec. 42 (d), unless the partners agree otherwise, a firm 
is dissolved by the adjudication of a partner as insolvent. 


Sob sec. (2).— Where the firm is not dissolved on the 
adjudication of a partner as insolvent and the other partners agree 
to coorinue the business, the estate of the insolvent partner is not 
liable for an act of the firm after the date of adjudication. In 

his case he is absolved from liability for future acts even though 

no public notice of his being adjudicated insolvent is given. His 
position is, therefore, different from the retired or the expelled 
partner, whose liability for the acts of the firm continues unless a 
public notice of retirement or expulsion is given. The reason 

^«®°«*‘speDscd with is that insolvency is 
Itself a notorious fact which is not required to any body. ^ 


- .... .^'®*>***ty of estate of deceased partner.— Where under 

between the partners the firm is not dissolved by the 
deail, of a partner the estate of a deceased partn« is not Hable 
for any act of the firm done after his death. 


Comments 

the othe^n«ffner"c ‘*'^‘** ® partner a firm is dissolved but. if 

tl bi&rof thc fir^^ may not be dissolvedi^ and 

?hnSih has b«n‘nnt«"^^ ^ simiUr to 

the death of dpaHner a^so'^inn fh*®®? required to be given on 

not liable for anv act*^f ^ deceased partner is 

any act of the firm done after his death. 

business.— (n® partner to cany on competing 
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17. Sec. 42(e). 
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business, but, subject to contract to the contrarty, he may 
not — 

(a) use the firm name, 

(,b) represent himself as carrying on the business of the 
firm, or 

(c) solicit the custom of persons who were dealing with the 
firm before he ceased to be a partner. 

(2) Agreements in restraint of trade. — A partner may make 
an agreement with his partners that on ceasing to be a partner he 
will not carry on any business similar to that of the firm within a 
specified period or within specified local limits ; and notwithstand- 
ing anything contained in section 27 of the Indian Contract Act, 
1872, such agreement shall be valid if the restrictions imposed 
are reasonable. 

Comments 

Sub-sec. ( 1 ). — This Section deals with the right of the outgo- 
ing partner with regard to some other business which he may like 
to carry on. Sub-sec. (1) states that an outgoing partner, whether 
he leaves the firm by retirement, expulsion or insolvency, has a 
right to carry on a business competing with that of the firm. He 
may also advertise such business. This right to carry on the 
competing business is, however, subject to three restrictions : 

1. He cannot use the name of the firm f^r his business, 

2. He cannot represent himself as carrying on the business 
of the firm. After he goes out he severs bis connection with the 
firm and, therefore, he is not allowed to mislead the public by 
misrepresenting that he is still carrying on the firm’s business. 

3. He cann it solicit the custom of persons who were dealing 
with the firm. He cannot approach the old customers to persuade 
them to be diverted towards his busines. It has been noted above 
that he can advertise his own business and if the old customers 
themseves prefer to come to him there is no bar to his attending 
to them. 

The abovestated restrictions on the outgoing partner are 
necessary to protect the interest of the firm which he leaves. The 
restrictions are similar to those which are imposed on a person 
who sells the goodwill of his business. When a partner leaves the 
firm he gets his share of the assets. Such share generally includes 
payment for his share of the goodwill also. Outgoing partner is 
presumed to have sold the goodwill to the remaining partners and, 
therefore, restrictions as stated above are applicable to him. 
These restrictions are subject to contract between the outgoing 
and the other partners. The provision contained in this sub-sec- 
tion is similar to the one contained in sec. 55 (2), where the good- 
will of a firm is sold on the dissolution of a firm. 
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Sob-sec. (2). — This sub-sec. permits an agreement being 
made between the outgoing partner and the continuing partners 
whereby the outgoing partner be restrained from carrying on busi- 
ness similar to that of the firm. Such an agreement has been 
declared to be valid and constitutes an exception to the rule con- 
tained in sec. 27, Indian Contract Act, which declares an agree- 
ment in restraint of trade as void. It is, however, necessary that : 

(i) The agreement restraining the outgoing partner from 
carrying on a similar business should stipulate that such 
a business will not be carried on for a specified period or 
within specified local limits, and 


(ii) The restrictions imposed should be reasonable. 

37. Rights of outgoing partner in certain cases to share sub- 
sequent profits.— Where any member of a firm has died or other- 
wise ceased to be a partner, and the surviving or continuiog part- 
ners carry on the business of the firm with the property of the 
firm without any final settlement of accounts as between them and 
the outgoing partner or his estate, then, in the absence of a con- 
tract to the contrary, the outgoing partner or his estate is entitled, 
at the option of himself or bis representatives, to such share of 
the profits made since he ceased to be a partner as may be attri- 
butable to the use of his share of the property of the firm or to 

interest at the rate of six per cent per annum on the amount of 
his share in the property of the firm : 

Provided that where by contract between the partners an 

imewit^nf fl h“ or continuing partners to purchase the 

partner, and that option is dulv 
exercised, the estate of the deceased partner, or the outgoinE oart^ 
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the amount of his share in the property of the firm. 

This is subject to the contract between the partners to the 
contrary. 

The abovestated option can be exercised by the outgoing 
partner or on behalf of the deceased partner when subsequently 
the profits are calculated. He can then exercise this option the 
way he finds the same to be more beneficial to him. But once 
the option is made it becomes binding on the person making it. 

Where by a contract between the partners the surviving or 
the continuing partners purchase the share of the outgoing or the 
deceased partner, the right of sharing profits as discussed above 
is lost. If, however, the partner who was to purchase such share 
of the outgoing or the deceased partner does not comply with the 
terms of the contract of purchase in all material respects, he is 
liable to account for the right of the outgoing or the deceased 
partner as stated above. 

38. Revocation of continaiog guarantee by change in 
A continuing guarantee given to a firm, or to a third party in 
respect of the transactions of a firm, is, in the absence of agree* 
mem to the contrary, revoked as to future transactions from the 
date of any change in the constitution of the firm. 

Comments 

If there is a change in the constitution of the firm either by 
the introduction of a new partner to the firm or by a partner ceas- 
ing to be one, any continuing guarantee, given to the firm or to 
the third party in respect of the transaction of the firm, is auto- 
matically revoked as to future transactions unless there is an 
agreement to the contrary. The basis of the rule is that when 
there is continuing guarantee given to the firm or to the thtfd 
party by the firm that is always with the assumption that the same 
persons who are partners at the time of such guarantee shall con- 
tinue to be there for the whole period of such guarantee. There- 
fore, such a guarantee continues to be operative so long as there 
is no change in the constitution of the firm, but upon such a 
change the guarantee is revoked as regards future transactions. 
This point can be explained by refering to the case of l^eel Comul 
Mooktrjee v. Bit to Das Mookerjee.^^ In that case a guarantee 
was given for the conduct of the cashier of the firm known as “N. 
C. Mookerjee”. Subsequently, there was a change in the consti- 
tution of the firm and its name was also changed to “N. Mookerji 
& Son”. It was held that on this change the guarantee was 
revoked and the surety was not liable for the conduct of the 
cashier subsequent to such change. 


18. (1901) 28 Cal. 597. 


CHAPTER VI 
ulJiriSSOLUTlON OF A FIRM 
fnfrodaction 

Dissolution means coming to an end of the relation of part- 
nership between various partners. When there is dissolution ot 
partnership between all the partners it is known as dissolution of 
the firm. A firm may be dissolved in the following ways : — 

Dissolntion with the consent of all the partneca (Sec. 40) : 

As all the partners could create partnership by their mutual 
agreement, they can similarly dissolve the firm by making an 
agreement to that effect. 

2. Dissolntion in accordance with a contract between the partners 
(Sec. 40) : 

There may be a previous contract between the partners men- 
tioning the circumstances or the procedure for the dissolution of 
the firm, the firm may be dissolved in accordance with such a 
contract. 

3. Dissolntion by a notice when the partnership is at will (Sec. 43): 

When the partnership is a partnership at will, as defined in 
sec. 7, i. e., that the firm was not constituted for a fixed term, 
such a firm may be dissolved by a notice in writing by any partner 
to all the other partners indicating bis intention to dissolve the 
firm. The firm stands dissolved from the date mentioned in the 
notice. Ifr the notice does not mention any date, the dissolution 
takes effect from the date of communication of the notice. 

^4^^oinpolsory dissolation (Sec. 41) : 

On the happening of the following events there is compul- 
sory dissolution of the firm : — 

(i) By the adjudication of all the partners or all except one 
as insolvent the firm is compulsorily dissolved. When a 
partner is adjudicated as insolvent, he ceases to be a 
partner and, therefore, when all the partners or all except 
one are adjudicated insolvent they cease to be partners 
^d there is no question of their continuing as partners. 
There has to be dissolution of the firm. The dissolution 
being compulsory, the partners cannot make the firm to 
continue by making an agreement to that effect. 

(ii) When the business of the firm becomes unlawful there 
has to be compulsory dissolution of the tirm. Similar- 
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]y, when it becomes unlawful for the partners to earn 
on the business in partnership then also the firm is 
compulsorily dissloved. 

5. Dissolotion on happening of certain contingencies (Sec. 42.) : 

On the happening of the following events the firm is 
automatically dissolved unless there is a contract to the contrary : 

(i) If the firm was constituted for a fixed term it stands 

dissolved on the expiry of that term. 

(ii) If the firm was constituted to carry out certain adven* 
tures or undertakings, the firm is dissolved when those 
adventures or undertakings are completed. 

(iii) When a partner dies there is dissolution of the firm. 

(iv) A firm is also dissolved when a partner is adjudicated 
insolvent. 

It has been noted above that the dissolution as contemplated 
in section 42 occurs unless there is contract to the contrary. It 
means that even if any one of the abovestated events happens the 
firm may not be dissolved if the partners are interested in continu* 
ing the business of the firm and they agree, expressly or impliedly, 
to that effect. 

d^S^^issolntioD by Court (Sec, 44) : 

" ^ When only some of the partners are interested in the 
dissolution of the firm and others oppose it, the persons interested 
in dissolution can apply to the court and the court may order the 
dissolution of the firm. A suit for dissolution can be filed when 
one or the other of the following grounds are there : — 

(a) When a partner becomes of unsound mind an applica- 
tion for dissolution may be made either on behalf of 
such a person or by any other partner. 

(b) When a partner becomes permanently incapable of 
performing bis duties, an application for dissolution 
could be made by any other partner. 

(c) When a partner is guilty of some misconduct which is 
likely to affect prejudicially carrying on the business 
of the firm, the other partners can apply for the disso- 
lution of the firm. Misconduct here may mean mis- 
conduct even towards a third party. For example, 
when a partner of a firm of bankers has been held 
guilty of misappropriation of funds, the other part- 
ners can apply for dissolution of the firm. 

(d) When a partner makes a persistent breach of the part- 
nership agreements any partner other than thatpartner 
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can apply for dissolution of the firm. 

(e) When a partner transfers the whole of his interest in 
the firm to a third party or he has allowed his interest 
to be charged under the provisions of the Civil Proce* 
dure Code or he has allowed it to be sold in the reco- 
very of the arrears of land revenue or some such dues, 
the other partners can apply for the dissolution of the 
firm. 

(f) The object of the partners is to make and share profits 
and if there is no possibility of making profits but it 
appears that the business of the firm cannot be carri- 
ed on except at a loss, any partner can apply to the 
court for the dissolution of the firm. 


(g) The court is empowered to dissolve a firm on any 
other ground than as stated above if it appears to the 
court to be a just and equtiable ground for dissolu- 
tion. For example, if the mutual confidence and trust 
between the partners is lost, an application o; dissolu- 
tion can be made. In Abbot v. Crump it has been held 
that when one partner commits adultery with the wife 
of another partner, it is a fit ground for the dissolu- 
tion of the firm by the court. 


Liability after dissolution. — By dissolution even though as 
between the partners the relationship comes to an end but from 
the point of view of the third parties the mutual agency between 

““less steps are taken to make the third 
provides that notwithstanding 
o tHrd partners continue to be liable as such 

onhliPf^»HV ®f *1*® f***™ if done before dissolution, until 

|r«c°bran; by 


i* when a partner dies oris adinHi 

been giv.S?*" ® ‘bough no public notice has 

WindlQg gn^ 


of the^fi?m^arto bJ ^ “P of the aflfairs 

the transaction beeun hm*i^nfi “F includes completion of 

Petfoiming the° contracts wHch*®h/* ***i® dissolution, 

P*>ment to the credhors of Si! fir ^ fjready been entered into, 

. necessary, filing suit fop the same, disposing off the 
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assets of the firm and converting them into cash, and refund of 
canitalto the partners. Although mutual agency for the purpose 
of^carrying on the business of the firm comes to an end by the 
dissolution^ of the firm, but for the purpose of winding up mutual 
agency between the partners still exists until the affairs of the firm 
have been completely wound up. (Sec. 47). 

Every partner has a right to see that there is proper winding 
UP On the dissolution of the firm every partner of his represenla- 
^iv*e is entitled, as against all the other partners or their reprcsen- 
Ltives m have the property of the firm applied for the payment of 
the debts of the firm, and to have the surplus 
the nartners or their represeotatives according to their rights. (Sec. 
46? ^ Thc^payment of the debts of the fitin out of joint assets is in 
the interest of all the partners, because if that is not done every 
partner remains «pos?d to the risk of being made l.able to meet 

all such liabilities. 

When the winding up is going on no partner can make any 

r.orcnnnl benefit by using the property of the firm, the name or the 
Cness connectfon of® the ’^hrm. fSec. 50). If “■>> « 

making use of the firm name or using any property of 
h^s Dcrsonal profit, the other partrers or their representatives may 

Sitiin an injunction againt such a partner restraining him from 
obtain an injunciion g a partner or his representative 

goodwill *of the firm, L can make use of the firm 

name. 

Settlement of accounts between partners (Sec. 48). 

Losses arising on dissolution are to be shared equally. Loss 
includes any deficiency in capital as well. 

When the firm is being wound up, the 
be utilised, for making various payments, in the following order . 

1. Making payment of the debts of the firm to the third 

parties ; 

2 Making payment to the partners rateably in rjspect of 
advances given by them over and above capital contributed by 

. 3. Making payment to each partner rateably what is due to 
him on account of capital ; 

4. The residue if any is deemed as profit and that is distri- 
buted among partners in their profit sharing ratio. 

When there are joint and separate debts, the property of the 
firm or of partners is to be applied as under ; 

(i^ The property of the firm shall be applied in the first 
^ ' instance in payment of the debts of the firm, and “ 
there is any surplus, then the share of each partnei 
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shall be applied in paymeot of his separate debts or 
paid to him. 

(ii) The separate property of a partner shall be applied first 
for paying separate debts, and the surplus, if any, may 
be utilised for payment of the debt of the firm. 

Setoro of premiuoi on premature dissolation (Sec. 51) 

A partner may have paid some premium to secure partner^ 
ship in an existing firm and also to get the right of remaining a 
partner in the firm for a hxed term. If there is premature dis- 
solution of the firm, the partner who paid the premium shall be 
entitled to re-payment of the premium or of such part thereof as 
may be reasonable, regard being had to the terms on which he 
became a partner and also the period for which he remained a 
partner. It may be noted that such a return is permissible when 
the partnership was for a fixed term. There is to be no refund if 
the partnership was at will. 

Return of premium is not allowed in the following cases : 

1. When the dissolution of the firm occurs due to the death 
of a partner. 

2. When the dissolution is mainly due to the misconduct of 
the partner who had paid the premium. 

3. When the dissolution is in pursuance of an agreement 
between the partners, but the agreement does not make any speci- 
fic mention of the return of premium. 

Rights of a partner rescinding the contract of partnership (Sec. 52) 

When there is fraud or misrepresentation in a contract creat- 
ing partnership between persons, the partner whose consent has 
been so obtained has a right to rescind the contract and withdraw 
from the firm. When the contract of partnership is thus avoided, 
the right of person so rescinding the contract are protected. He 
can claim compensation on ground of fraud under the law of torts. 
In addition to that : 


I. He has a lien on, or a right of retention of, the surplus 

assets of the firm, after the debts of the firm have been paid, io 

respect of any sums paid by him as capital or purchasing the share 
in the firm. 

. He gets priority in recovery of any amount due to him 

payments made by him towards the debts of the firm, 
deemed to be a creditor of the firm in respect of that 


frand mt t^lcr**** * *^'®**- indemnified by the partners guilty of 
rrand oe misrepresentation against all the debts of the firmf ^ 


88 


THB INDIAN PAETNBRSBIP ACT 


Right to carry on competing basiness after dissolntion (Ss. 54 and 55) 

On the dissolution of a firm the property of the firm is dis- 
posed off. Goodwill is one of the assets of the firm and the same 
may be sold alongwith other assets or separately. Where the good- 
will of the firm is sold after dissolution, a partner may still carry 
on a business competing with that of the firm and may advertise 

such business. The partner or partners selling the goodwill can- 
not : 


(i) use the name of the firm ; 

(ii) represent that they are carrying on the business of that 
old firm of which the goodwill has been sold ; 

(iii) solicit the custom of person who bad been dealing 
with the firm prior to dissolution. 


If. on or anticipation of the dissolution of a firm, or on the 
sale of goodwill of a firm, there is an agreement that the partners 
will not carry on any business similar to that of the firm within a 
specified period or within specific local limits such an agreement 
will be valid and can be enforced notwithstanding the rule con- 
tained in section 27, Indian Contract Act, that an agreement in 
restraint of trade is void. 


^^_^^fis^IutioD of a firm 

Dissolution of_ a firm.— The dissolution of partnership 
between the partners of a firm is called the “dissolutiofi of the 


firm.” 


Comments 

Dissolution of partnership means coming to an end of the 
relation, known as partnership between persons/ When one or 
more partners cease to 6e partner but others continue the business 
in partnership, there is dissolution of partnership between the out- 
going partners on the one hand and remaining partners on the 
other. The remaining partners as between themselves still con- 
tinue as partners. For example, when the firm consists of A, B 
and C and A retires, there is dissolution of partnership between A 
and others but partnership as between B and C is not dissolved. 
Dissolution of partnership between all the partners of the firm is 
known as dissolution of the firm. For example, when in the firm 
consisting of A, B and C all of them cease to be partners with one 
another there is dissolution of the firm. 

Dissolotion by agreement. — A firm may be dissolved with 
the consent of all the partners or in accordance with a contra ct 
between the partner^ 

Comments 

Sections 40 to 44 contain various modes of the dissolution of 
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a firm. Q’bis section mentions two modes of dissolution of a 
firm : 

(i) Dissolution with the consent of all the pat tners, and 

(ii) Dissolution in accordance wi th a contr act between the 
partners. 

As partners can create partnership by making a contract as 
between themselves, they are also similarly free to end this rela- 
tionship and thereby dissolve the firm by their mutual consent. 
When all the partners so agree they may dissolve the firm at any 
time they like. 

Sometimes there may have been a contract between the part- 
ners indicating as to when and how a firm may be dissolved, a 
firm can be dissolved in accordance with such a contract. 

4^x^ompulsory dlssolotion.'—'A firm is dissolved — 


jCa^by the adjudication of all the partners or of all the 
partners out one as insolvent, or 

(b^y the happening of any evedb which makes it unlawful 
for the business of the firm to be carried on or for the 
partners to carry it on in pannersbip ; 


Provided that, where more than one separate adventure or 
undertaking is carried on by the firm, the illegality of one or more 
shall not of itself cause the dissolution of ttc firm in respect cf its 
lawful adventures and undertakings. 


Comments 


This section mentions certain events on the happening of 
which there is compulsory dissolution of the firm. The dissolution 
is compulsory and if the partners want to contiaue in partnership 
by agreeing to the contrary they cannot possibly do that. Com- 
pulsory dissolution occurs under the following circumstances : 

(1) When all the partners or all except one are adjudicated 
insovent the firm is compulsorily dissolved. We have already 
noted^ that when a partner is adjudicated insolvent he ceases to be 
a partner. Therefore, when all the partners or all except one are 
adjudicated insolvent there is no question of persons remaining 
partners with one another and, therefore, there has to be dissolu- 
tion of the firm. 

(2) If the business of the firm though lawful when the firm 
came into existence subsequently becomes unlawful there has to be 
aissolution of the firm. This provision is based on the rules of the 
law of contract. For a valid contract the object and consideration 

^3, Indian Contract Act. 
5>ec. 56 of the Contract Act further provides that when the contract 

to do an act becomes unlawful after making the contract, such a 

See. 34. 
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contract becomes void. For example, a number of person join 
together as partners to sell liquor in a certain area. Subsequently 
the Government imposes prohibition in that area and the sate of 
liquor is banned. As soon as the sale of liquor in that area be- 
comes unlawful the 6rm is dissolved. 

If the firm was carrying on more than one adventures or 
undertakings the illegality of one or more of them shall not of 
itself result in the dissolution of the firm in respect of those 
adventures or undertakings which are still lawful. 

There is also compulsory dissolution of the firm if some event 
happens because of which it becomes unlawful for the partners to 
continue as partners with each other. For example, two partners 
reside and carry on trade in two different countries. ^If war breaks 
out between these two countries and further commercial inter- 
course between the two partners thereby becomes against poblic 
policy and thus unlawful, there is compulsory dissolution of the 
firm. 

Dissolution on the happening of certain contingencies. — 
Subject to contract between the partners a firm is dissolved — 

con stitute d for a fixed ter m, by the the expiry of that 
term ; 

if constUulpd to carry out one or more adventures or 
undertakings by the completion thereof ; 

by the death of a partner ; and 

the adjudication of a partner as an insolvent. 

Comments 

Section 41 mentions certain events on the happening of 
which there is compulsory dissolution. Oo the happening of the 
events mentioned in ibis section the firm is dissolved unless there 
is a contract to the contrary. It means that on the happening of 
the events mentioned in this section the partners may still agree 
that the firm be not dissolved and the business of the firm be 
continued as before. 

Ciaose (a) — Expiration of the partnership term. — When the 
partnership bad been constituted for a fixed term it continues 
obviously for that contemplated term and would be dissolved on 
the expiry of such term. If the partners so like they may agree 
to the contrary and continue the business even beyond that time. 
Such an agreement may be express or implied. If a fre&h term 
is no t stipula ted then it will be considered to be a partnership at 
will. Unless otherwise agreed the same mutual rights and duties 
continue for the extended period as they were there before the 
expiry of the term.® 


2. Sec. 17 (b). 
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Clause (b)- Completion of the adyentore.— Partnership 
created for some speciBc adventures or undertakings comes to an 
end on the completion of such adventures or undertakings. There 
can, however, be an agreement by which the partnership may not 
be dissolved and the business may be continued for some other 
adventures or undertakings after the completion of the earlier 
ones. Unless otherwise agreed the same mutual rights and duties 
between the partners continue in respect of their relationship for 
the new adventures and undertakings also.^ 

Clause (c) -Death of a partner.— Death of a partner results 
in the dissolution of the Orm unless the remaining partners agree 
to the contrary. This provision is applicable when there are more 
than two partners in a firm, where on the death of one of them the 
others may agree to still continue the same old firm without its 
being dissolved. If there are only two partners and they agree 
that on the death of one of them the firm would not be dissolved 
but will continue with the surviving partner and the heir of 
the deceased partner, the agreement is meaningless because 
on the death of one of them there remains only one partner. 
There is no partnership to which somebody else could be intro* 
duccd. If ihe heir of the deceased partn er is to carry on the 
business Tn partnership with the surviving partner, it will be a 
new partner ship for which an agreement between the two' persuiis — 
to create partnership has to be entered into. In Mt. Suzhra v. 
Babu*, it was held that when a firm consisted of just two partners, 
a term in their contract not to dissolve the firm on the death of 
one of them was invalid^ Agarwala J. observed 

‘*1q the case of a partnership consisting of only two part- 
ners, no partnership remains on the death of one of them and, 
therefore, it is contradiction in terms to say that there can be a 
contract between two partners to the effect that on the death of 
one of them the partnership will not be dissolved but will conti- 
nue. 


Partnership is not a matter of status, it is a matter of con- 
tract. No heir can be said to become a partner with another per- 
son without his own consent, express or implied.” 

Similar view was expressed by the Madras High Court in 
Narayanan v. Uinaval.* In Commissioner of Income tax v. Seth 
Govindram'* , the Supreme Court accepted the view of the Allaha- 
bad and the Madras High Courts as discussed above and rejected 
the view expressed by the Calcutta and the Nagpur High Courts 
to the contrary. 


66 G. 


3. 

4. 

5 . 

6 . 

W. 


Sec. 17 (c). 

A. I. R. 1952 All. 506. 

Ibid., at p. 507. 

A. I. R. 1959 Mad. 283. See Hao raj Maoot v. Gorak Natb PaodeVy. 
262 : 1962 Cal. L. J, 230 and Chainkarao Sidhakarao v« Radha- 


N. 


kiian, A. I. R, 1966 Nag 46 for a cootrary view. 
7. A. I. R. 1966 S. C. 24. 
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Claase (d)^iosolvency of a partner. — When a partner is adju- 
dicated insolvent he ceases to be a partner. The firm is also dis- 
solved unless there is an agreement between the partners, other 
than the insolvent, to the contrary. This provision has to be read 
alongwith sec. 41 (a) which states that when all or all except one 
partner become insolvent there is compulsory dissolution of the 
firm. If, therefore, there are only two partners and one of them 
is adjudicated insolvent there is compulsory dissolution under sec- 
tion 41 and there is no question of there being a contract to the 
contrary making the firm to continue. 

.43^.''^is$olutioQ by notice^of partnership at will.— *(15 Where 
the p^tnership is at will, the firm may be dissolved by any part- 
ner giving notice in writing to all the other partners of his' inten- 
tion to dissolve the’SrST ^ 

a 

The firm is dissolved as from the date mentioned in the 
notice as the date of dissolution or, if no date is so mentioned, as 
from the date of the cop^u nication of. the notice. 

Comments 

Sub-sec. (1)— Dissolution of partnership at will by notice 

When the partnership is at will as defined in section 7, the 
partners are not bound to remain as partners or continue the part- 
nership for any fixed period. Any partner of such a partnership 
can seek dissolution of the firm. This can be done by a partner 
by serving a notice on the other partners asking for the dissolution 
of the firm. The notice to be valid must be in writing, it should 
be given to all the other partners and it must clearly and io 
unambiguous terms indicate the intention of the partner giving 
the uotice to dissolve the firm.^ Dissolution by a notice under 
this section will be valid even though one of the partners to whom 
the notice is given is insane.^ When the partnership was origi- 
nally constituted for a fixed term, but the partners continue the 
business even after the expiry of that term, unless otherwise 
agreed, the partnership is now deemed to be a partnership at 
will^^ and, therefore, it can now be dissolved by a notice as stated 
in this section. A notice for dissolution once given canno t be 
withdrawn unless* the other partners agree to the same .** ) 

Although a partnership at will can be dissolved by a notice 
there is, however, nothing which prevents the dissolution of such 
partnership under the other provisions of the Act. Thus, a part- 
nership at will could also be dissolved by mutual consent, insol- 
vency or death of a partner. 

8. See Cbaiokaran Sidbakarao Oiwal v. Radbakriiao, A. I. R. 1956 
■Nag. 48 : I. L. R. (1955) Nag. 498 : 1956 Nag. L. j. 686. 

9. Mellereih v. Keen, (1859) 27 Beav. 236. 

10. See sec. 17 (b). 

Jopes V. Lloyd, 18 Eg. 265. 
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Sob-sec. (2)— Date of dissolution 

The partner giving e notice for the dissolution of a partner- 
ship at will may mention the date from which he wants the dis- 
solution to be effective. If that is so the Orm will be dissolved 
from the date mentioned in the notice. If no such date has been 
mentioned the dissolution will take effect from the date of the 
communication of the notice. A partner could give such a notice 
wit^uigwogjiLliie-oeuftr But if a partner so likes he may 
eaebT the dissolution by going to the court. In such a case “a 
partnership will be deemed to be dissolved when the summons 

accompanied by a copy of the plaint is served on the defendant 
where there is only one defendant, and on all defendants, when 

there are several defendanis.y Since a partnership will be deemed 
to be dissolved only from one date.^he date of dissolution would 

seVvcd/-!*/*^®"'*^'^ '*** summons weie 

If a partner dies before the dissolution could become effcc 

take wo^fd 

taicc place from the d^te of the deftth of the DdFtoer and thi^ 

of the partners will be the same as they woufd ha« been on ^the 
dissolution by the death of a partner.^ 

*’5'="“ C°«‘ - AUhe suUofa n.r.n^,. the 

Mmely-> ® ““ any ot the grounds, 

(a) ^that a partner has become of unsound m ind in which 
case the suit may be brought as“^nby^ next friend 

become of unsound mind as by 

(W that a partner, other than the partner suing, has become 

partner, other than the partner suing, is euiltv of 
on Prejadicia 1^ th" cawy- 
inh “busloc'ssf 

^^I*®** than the partner suing wilfully op 

SS ~ 

^ pr^lcSH* 1?- - -- 

bu«n"crs in'pammwp tiTh 

W that a partner, other thair the pariner suing, has in any 

A. I. R. 1963 S. c. 1165, .. pp. 

• Dowling. 43 T.L,R.G55. 


( 0 ) 
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way transferred the whole of his interest in the firm to 
a third party, or has allowed his share to be charged 
under the provisions of Rule 49 of Order XXI of the 
First Schedule to the Code of Civil Procedure, 1908, or 
has allowed it to be sold in the recovery of arrears of 
land revenue or of any dues recoverable as arrears of 
land revenue due by the partner ; 

(f) that the business of the firm cannot be carried on save 
at a loss ; or 

(g) on any other ground which renders it just and equitable 
that the firm should be dissolved. 


Comments 

(This section deals with the dissolution of a firm by the court. 
The question of dissolution by the court arises when all the part- 
ners do not want the dissolution. The partner or partners who 
want dissolution can file a suit and the other partners may contest 
the same. A suit for dissolution can be filed only when one or 
the other ground mentioned in section 44 is there. Even when 
there is a valid ground for filing the suit for dissolution and a 
partner accordingly files^he suit, the court is not bound to decree 
dissolution as this section clearly provides that “At the suit of a 
partner, the Court may dissolve the firm.” 

The grounds which justify the filing of suit by a partner foi 
the dissolution of the firm are as under : 

^(^.^^nsoundness of mind.— When a partner becomes of un- 
souDOmind neither he can pr otect his own interest nor can he per- 
form his duties as a partner. Therefore, when a partner bccomw 
of unsound mind a suit for the dissolution of the firm can be 
filed. Such a suit may be filed either on behalf of the partner 
who has become of unsound mind, or by any other partner. 

^^2^'T^niaoeDt incapacity to perform duties.— When a partner 
becomes permanently incapable of performing his duties as a 
partner that is a good ground for applying to the court for the 
dissolution of the firm. When the incapacity is not permanent 
the court would not grant relief. In Wh itwell v. Arthur}^ one 


partner filed a suit for the dissolution o't me hrm when the other 
suffered from the p aralytic attac k and was thereby incapacitated 
from his duties as a jSartneF! ITwas found from medical evidence 
that the capacity was not likely to be permanent as the defen- 
dant’s health was improving. The court did not grant the dissolu- 
tion of the firm. 

When a partner becomes permanently incapable of perform- 
ing his duties, the suit for dissolution can only he filed bjf any 
other partner, and not by the partner who suQcrs irom the incapa- 
city. 


14. 35 Beav. 140. 
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the firm^ Similar would be the position when a partner has allow- 
ed his stare to be charged under the provisions of the Civil Pro" 
cedure Code, or has allowed it to be sold in the recovery of the 
arrears of land revenue or any dues as arrears of land revenue /It 
is necessary that the transfer must be of the whole of the paW- 
ner’s interest rather than merely a part of it. For dissolution in 
this case also the suit can be fileo only by a partner other than 
the one whose interest has been transferred. 

the bosiness can be carried on only at a loss —The 
object of every partnership is to make profits . If ii appers that 
the business of the firm cannot be carried on except at a loss, any 
of the partners may apply to the court for the dissolution of the 
firm.'^^ 

J^^When dissolution is just and equitable.— The court has 
been given very wide power of dissolution. Apart from ordering 
the dissolution of the firm on the grounds stated above the court 
has been vested with the power of dissolving the firm on any other 
gpund which renders it just and equitable that the firm should be 
dissolved. In Abbot v. Crumn.^^ adultery by one partner with an- 
other partner's wife was held to be a good ground for the dissolu- 
tion of the firm by the court^ « 

45. Liability for acts of partners done after dissointion.— (I) 
Notwithstanding the dissolution of a firm, the partners continue 
to be liable as such to third parties for any act done by any of 
them which would have been an act of firm if done before the 
dissolution, until public notice is given of the dissolution : 

Provided that the estate of a partner who dies, or who is 
adjudicated an insolvent, or of a partner who, not having been 
known to the person dealing with the firm to be a partner, retires 
from, is not liable under this section for acts done after the date 
on which he ceases to be a partner. 

(a) Notices under sub-section (1) may be given by any nart* 

ner. 

Comments 

Liability after dissolation 

It has been noted above that when a partner ceases to be a 
partner by retirement or expulsion his liability, for the acts of 
the firm done after such retirement or expulsion, towards the 
third parties can still arise until a public notice of the fact is 
given.*'^ This section incorporates a similar provision. Inspite of 
dissolution the liability of the partners for an act of the firm can 
arise as before until a public notice of the dissolution of the firm 

oi’ - ( 1856) 3 K. & J. 78 r 1 12 R. R. 42. 

a . 4 . (1870) S Deng. L. R, 109. 

?5. Secs. 32 (3) aod 33 (?)• 
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the debts and liabilities of the firm, and to have the surplus dis- 
tributed among the partners or their representatives according to 
their rights. 

Comments 

By dissolution the relation of partnership between various 
partners comes to an end. Thereafter there has to be winding up 
of the affairs of the firm. That includes realisation of the 
assets of the firm and also paying off all the liabilities, 
and then to distribute the surplus, if any. amongst the partners. 
On the dissolution of a firm every partner or his representative 
has a right to see that the affairs of the firm are properly wound 
up. He has a right to have the property of the firm applied in 
payrnent of the debts and liabilities of the (irm. If, on the 
dissolution of the firm, the debts and liabilities of the firm remain 
unsatisfied, each partner continues to be exposed to the risk of 
being made jointly and severally liable for the same towards third 
parties. To avoid any such situation every partner or his 
representative has been made entitled, as against all the other 
partners or their representatives, to have the property of the firm 
applied in payment of the debts and liabilities of the firm, and 
then there is distribution of the surplus amonst the partners 
or their representatives according to ibcir rights. The right 
contained in this section is also known as the partner s general 
lien over the surplus assets of the firm.'^’ The lien is not on any 
specific property but it is only in the form of a claim against the 
surplus assets on realisation. 

47. Cootlnuing aothority of partners for porposes of 
wlodine up.- After the dissolution of a firm the authority of each 

partner to bind the firm, and other mutul rights and obligations 
of the partners, continue notwithstanding the dissolution, so far 
as may be necessary to wind up the affairs of the firm and to 
complete transactions begun but unfinished at the lime of the 
dissolution, but not otherwise : 

Provided that the firm is in no case bound by the acts of a 
partner who has been adjudicated insolvent ; but this proviso does 
not affect the liability of any person who has after the adjudica- 
tion represented himself or knowingly permitted himself to oe 
represented as partner of the insolvent. 

Comments 

Authority of partners daring wiading ap 

By dissolution of the firm the partners cease to be partners 
with one another and, therefore, the mutual agency which existed 
between them to act on behalf of each other to carry on the 
ness of the firm also comes to an end. But after dissolution the 

27. Re Bourne, (1906) 2 Ch. 427, 432, per Romer, 1. J. 
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winding up of the affairs of the firm has got to be done. For 
example, the contracts already entered into have to be performed, 
amount due to the creditors has got to be paid, amount due from 
the firm s debtors has got to be realised, joint property has got to 
be disposed off and converted into cash. Moreover, capital contri- 
buted by the partners has to be refunded. Sometimes for realis- 
ing the debts suit may have to be filed. For doing any act which 
IS necessary to wind up the affairs of the firm the mutual agency 
between the partners still exists. A partner cannot place fresh 
order for the goods, but he can take delivery of the goods ordered 
before dissolution and pay for them. This section, therefore, de- 
clares that notwithstanding the dissolution of the firm, the mutual 
rights and obtigatioos of the partners and the authority of each 
partner to bind the firm continues so far as that may be necessary 

aetTons whi^f complete those trans- 

nf Vh- begun but remained unfinished at the time 
01 tne dissolutioDt 

of a surviving partner to realise 

.0 crcI.V 

else''«*'lhrd"btlr“ but really coDtinuio| through someMy 

'.nr.'?.”'"’ .cs'r, finwr,.-; 

up its busiScss and aSing tTe of 

and for this purnosc the aiithnriiv ® ‘P® partners inter se, 

and all their mutual rights and Partners to bind the firm, 

»ng the dissolution The ^ ^ continue notwithstand- 

only 80 far as itis necesL?vTrt*^ however extends 

to compile transLS a ‘^® the firm and 

debt is owing to the firm payment bv^th#. h ^ 

partners extinguishes th^’c^L^m of of the 

... ...... a/sss 

at P.43.. Ihi, «a.cn.c„,„a, 

■eet^aaaai v. Sardat Mai'. 4. IT r. igsl '• ‘934 P. G. 138. Abo 

30.' A.°i; U9l*7riS.S^8°‘‘a‘.‘r?3“,fe, “< P- ‘064. 

’ ' P- •• (t936) 38 Bom. L. R.^TOSS. 1061. 
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appointed to collect the debts owing to the firm, and whethci i 
the debtor is aware of such appointment or not. Any partner of a - 
dissolved firm can therefore recover payment of a debt due to the I 
firm. He can effectually release the debtor and also give a valid 
receipt for the debt. But neither the release nor the receipt will 
be binding on bis co-partners if the receipt is given, or the 
releasing partner acts, in fraud of his co-partners and in collusion 
with the debtor.” 

In Butchart v. Dresser , A and B, the two partners agreed to 
buy certain shares. The payment for those shares had not been 
made and the firm was dissolved. A pledged those shares to borrow 
money from the firm’s bankers to pay for those shares. B 
contended that the pledging of shares was not valid as the 
firm had been dissolved and the bankers knew about the 
dissolution. 

It was held that the pledging of the shares was necessary to 
raise fund for completing the contract previously made by the 
firm. It was not beyond the authority of the partner doing so and 
as such the other partner was bound by the transaction. 

Proviso to seo. 47 states that the rule of the existence of 
mutual agency between the partners for the purpose of winding up 
does not apply in the case of an insolvent partner, and the firm is 
in no case bound by the acts of a partner who has been adjudi^t- 
ed insolvent. However, any person who has after the adjudication 
represented himself or knowingly permitted himself to be 
represented as a partner with the insolvent, can be made liable as 
a partner. 

48. Mode of settlement of accounts between partners.— la | 
settling the accounts of a firm after dissolution, the following * 
rules shall, subject to agreement by the partners, be observed j 

I 

(a) Losses, including deficiencies of capital, shall be paid 

first out of profit, next out of capita), and, lastly, if 
necessary, by the partners individually in the 
proportions in which they were entitled to share 
profits. 

(b) The assets of the firm, including any sums contributed 

by the partners to make up deficiencies of capital, 
shall be applied in the following manner and 
order : — 

(i) in paying the debts of the firm to third parties ; 

(ii) in paying to each partner rateably what is due to him 

from the firm for advances as distinguished , 
from capital ; 

31. 10 Hare 453 : 102 R. R. 269 ; Also see Re Bouice, (1906) I Ch. 113 5 

(1906) 2 Cb. 427. 
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(iii) in paying to each partner rateably what is due to him 
on account of capital ; and 

(iv) the residue, if any, shall be divided among the 
partners in the proportions in which they were 
entitled to share profits. 

Comments 

This section mentions the mode of the settlement of accounts 
between the partners on the dissolution of the firm. The rules as 
stated in this section are applicable when the partners have not 
made an agreement on these points. The rules which emerge 
from this section are as under : 


1 . Losses are to be shared equally. The deficiency in capital 

IS also to be treated like an ordinary loss and the partners are to 
bear that loss in the same proportion in which they were sharing 
profits and losses. For example, A, B and C contributed a capital 
of Rs. 25,000/-, Rs. 20,000/- and R. 5,000/- respectively, but thev 

equally. The total capital is Rs. 
50.000/-. If the assets realise Rs. 20,000/- only, there is deficiency 
of capital to the extent of Rs. 30.000/-. Each partner is bound to 
conlnbutc Rs. 10, OW- for the loss. After the partners make good 

of Rs. 50.000/- will be available and 
partners ***? return of capital contributed by the 

In^OHv// V. Nowell, A and B had contributed un^nnoi 

amount— £ 1929 and jC 29 respectivcly-towards the capital. They 

had agreed to sb„e tbe profits and the losses equally A 

sflm^ ^2^ in capital having arisen, it was held that the 

same was to be shared equally between A and B. ° 

If one or more psrtrers become insolvent and thev 

nJ 'he sorvent partLrs Tri 

not bound to coolnbule for the share of the insolvent partom" 

lble?s7n ‘ If> on ‘ho other hand, the amouot avaU- 

tSb-s e “(2rsays"'tha'. order 

»ahing p?Un^^ i^tL'fo'lloTnrordrV*”'' " 
parti/s'^, “« d'bta of the firm to the third 

(2) If some partners have given advance over and above 

33* Equity eases 530. 
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the capital, then the amount is to be 
each one of them rateably ; 


utilised in making payment to 


(3) Making payment to each partner rateably what Is due 
him on account of capital ; 


(4) The residue, if any, is deemed to be profit and the same 
is to be divided among the partners in the proportions in which 
they were entitled to share profits. 


Txjt- ^^y™ent of firm debts and of separate debts 

Where there are joint debts due from the firm, and also 
separate debts due from any partner, the property of the firm shall 
be applied in the first instance in payment of the debts of the 
firm, and, if there is any surplus, then the share of each partner 
shall be applied in payment of his separate debts or paid to him 
The separate properly of any partner shall be applied first in the 
payment of bis separate debts, and the surplus (if anv^ in the nav- 
ment of the debts of the firm. 


Comments 

Sometimes there may be joint debts due from the firm and 
separate debts due from a partner and the property of the firm 

to satisfy them all. The question arises as to 
which debts arc to be satisfied out of the firm^s property* A sitni* 
lar question also arises when there is a claim against the separate 
property of a partner of the joint debts and the separate debts. 
This section incorporates the following rules : 

1. The properly of the firm shall be applied in the first 
instance in payment of the debts of the firm, and if there is any 
surplus, then the share of each partner shall be applied in pay- 
ment of his separate debts or paid to him. It is a corollary to 
section 46 of the Act, which provides that a partner has a right to 
get the joint property of the firm applied in payment of the debts 
and liabilities of the firm and then the distribution of the surplus 
amongst the partners or their representatives. 

2. The separate property of any partner shall be applied first 
in the payment of his separate debts, and the surplus, if any, may 
be utilised id the payments of the debts of the firm. 

50. Personal profits earned after dissolution.— Subject to 
contract between the partners, the provisions of clause (a) of sec- 
tion 16 shall apply to transactions by any surviving partner or by 
the representatives of a deceased partner, undertaken after the 

account of the death of a partner and before 
its aflfairs have been completely wound up : 

Provided that where any partner or his representative has 
bo^ughl the goodwill of the lirm, nothing in this section shall 
attect his right to use the firm name. 
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Commeots 

We have already noted section 16 (a), according to which no 
partner can make a personal gain out of any transaction of the 
firm or the use of the name, property or business connection of 
the firm, if he makes any such gain he shall account for that to 
the firm.3* A similar duty is contained in section 50 on the dis- 
solution of a firm by the death of a partner. Therefore, a partner 
making personal profits after dissolution and before winding up 
has to account for those profits. The reason is that until there is 
winding up ail the partners continue to be the owners of the firm 
and also the joint properly and, therefore, no partner can gain 
any personal advantage by the use thereof for his personal gain. 

Section 53 of the Act empowers the partners or their repre- 
sentatives to restrain any other partner or his representative from 
carrying on the simitar business in the firm name or from using 
any of the property of the firm for his own benefit, until the 
affairs of the firm have been completely wound up. 

If, after the dissolution of the firm, any partner or his repre- 
sentative buys the goodwill of the firm he can make use of the 
firm name and be shall not be subject to the liability discussed 
above. 

51. Return of premium on prematore dissolution. —Where a 
partner has paid a premium on entering into partnership for a 
fixed term, ac d the firm is dissolved before the expiration of that 
term otherwise than by the death of partner, he shall be entitled 
to repayment of the premium or of such part thereof as may be 
reasonable, regard being had to the terms upon which he became 
a partner and to the lengih of time during which he was a part- 
ner, unless — 

(a) the dissolution is mainly due to Ms own misconduct, or 

(b) the dissolution is in pursuance of an agreement contain- 
ing no provision for the return of the premium or any 
part of it. 

Comments 

When a person is admitted as a partner to an already estab- 
lished business he has generally to pay some consideration, known 
as premium to secure the right of becoming and remaining a part- 
ner in the firm. The premium goes to the pockets of those per- 
sons who were already carrying on the business. 

If a person pays premium to become a partner for a certain 
specified period, but the partnership ends before the expiry of that 
term, he is cuiitlcd to refund of premium. How much premium 
IS to be refunded will depend on the terms on which he became a 

V. 75 : loi ^ Ch. 254 ; Be^lley v. Craven, (!853) 18 Bca 
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partner and the length of time during which he was a partner 
Regard being had to these things, whatever is reasonable will be 

returned. 

It may be noted that the return of premium or part thereof 
IS allowed when a person became a partner for a fixed term, and 
^ere is dissolution of partnership before the expiry of that term. 
Therefore, there is no question of return of premium if the partner 
ship was at will. If an agreement between the partners in a part- 
nership at will provides for the refund of premium, or the partner 
receiving the premium is acting fraudulently, premium may be 
refunded even in a partnership at will. In a partnership at will, a 
partner cannot dissolve the partnership soon after receiving the 
premium and then retain the premium.^® 

In the following exceptional cases even though the partner- 
ship was for a fixed term there will be no refund of premium on its 
premature dissolution : 

1. When the dissolution of partnership occurs by the death 
of a partner, there is to be no refund of premium unless there is 
an express stipulation in a contract between the partners.®® But if 
a person knowing himself to be in a dangerous state of health and 
suffering from a fatal disease conceals this fact and receives the 
premium, it is a case of fraud and the premium will have to be 
refunded if there is premature dissolution due to the death of such 
partner.^"^ 

2. When the dissolution of the firm is mainly due to the mis- 
conduct of the partner who paid the premium, he is not entitled to 
any refund. The reason is that a guilty person should not take 
advantage of bis own wrong. But if the person receiving the pre- 
mium is guilty, or both the partners, i. c., the one receiving and 
the one paying the premium are guilty,®* or where none of them is 
guilty,®® the court will order the refund of premium. 

3. When the dissolution is by an agreement but the agree- 
ment does contain any provision for the return of premium or any 
part thereof, nothing is to be returned. In such a case the infer- 
ence is ihat if the partners while agreeing to the dissolution are 
silent about ihc return of the premium, they do not intend any 
return. 

o2. Rights where partnership contract is rescinded for fraud 
or misrepresentation.— Where a contract creating partnership is 
rescinded on the ground of the fraud or misrepreseniaiion of any 

35. FeitherstonhaugU v. Turner, 25 Beav.382; Taitersall v. Groote, 2 
Bos P. 131. 

36. Wbjneup V. Hughes, (1871) L. R. 6 C. P. 78 ; Ferns v. Carr, (1885) 
28 Ch. D 409. 

37. Mackenna v. Parkes, (1866) 36 L. J. Ch. 366. 

33. Bullock V. Crockett. 3 Gif?. 507; Rooke v. Nisbet. 50 L. J. Ch. 588. 

39. Astlc V Wright, 23 Beav. 77; Pease v. Hewitt, 31 Beav. 22. 

40. Atwood V. Mande, 3 Ch, 369. 
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of the parties thereto, the party entitled to rescind is, without pre- 
judice to any other right, entitled^ 

(a) to a lien on, or a right of retention of, the surplus of 
the assets of the firm remaining after the debts of the 
firm have been paid, for any sum paid by him for the 
purchase of a share in the firm and for any capital 
contributed by him ; 

(b) to rank as a creditor of the firm in respect of any 

payment made by him towards the debts of the firm ; 
and 

(c) to be indemnified by the partner or partners guilty of 

the fraud or misrepresentation against all the debts 
of the firm. 


Comments 


When a person becomes a partner he invests capital, be may 
sometimes give advance over and above the capital, he may have 
paid premium for becoming a partner. During partnership he may 
make payments on behalf of the firm. Apart from that for all 
acts of the firm done while he is a partner he incurs joint and 
several liability towards third parties. When a partner rescinds 
the contract of partnership and leaves the firm on the ground of 
Kaud or misrepresentation of the other partners all bis interests 
have got to be protected. This section grants necessary protection 
to the partner thus rescinding the contract. Apart from the right 
of avoiding the contract on ground of fraud or misrepresentation 
which IS available to him according to section 19 of the Indian 
Contract Act, and also a right to claim damages for fraud under 
the law of torts, he is entitled to the following rights j 

1. He has a right of lien on, or a right of retention of, the 
surplus assets so far as it may be necessary to return the capital 
contributed by him and also lor any other sum which he may have 
paid for the purchase of share in the firm, i. e., payment of pre- 
mium made by him. 


2. He IS to rank as a creditor of the firm in respect of any 

payment made by him towards the debts of the firm. Being treated 

means priority in the payment of that amount, as is 
stated in sections 48 (3) (i). 


^ indemnity from the partners 

firm mirespresentatioD against all the debts of the 


or firm pro- 
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Dirary, restrain any other partner or his representative from 


106 


THB INDIAN PARTNERSHIP ACT 


carrying on a similar business in the 6rm name or from using any 
of the property of the 6rm for his own benefit, until the affairs of 
the firm have been completely wound up : 

Provided that where any partner or his representative has 
bought the goodwill of the firm, nothing in this section shall 
affect his right to use the firm name. 

Comments 

Not only during the continuance of the firm but even after 
dissolution a partner cannot use the firm’s property or firm’s name 
for personal benefit, until the affairs of the firm have been com- 
pletely wound up. This section empowers a partner is bis represen- 
tative to restrain any other partner or his representative from 
carrying on a similar business in the firm name or from using any 
of the property of the firm for his own benefit, until the affairs of 
the firm have been ccmpleiely wound up. This rule is subject to a 
contract between the partners to the contrary. However, where a 
partner or his representative has bought the goodwill of the firm 
be can use the firm name. 

54. Agreements in restraint of trade. — Partners may, upon 
or in anticipation of the dissolution of the firm, make an agree- 
ment that some or all of them will not carry on a business to that 
of the firm within a specified period or within specified local 
limits ; and notwithstanding anything contained in section 27 of 
the Indian Contract Act, 1 872, such agrepineiit shall be valid if the 
restrictions imposed are reasonable. 

Comments 

On the dissolution of the firm one of the partners sometimes 
may purchase the business, or sometimes the business may be sold 
to a third parly. The partners may, upon or in anticipation of the 
dissolution of the firm, make an agreement that some or all of 
them will not carry on a business similar to that of the firm within 
specified period or within specified local limits. Notwithstanding 
the rule contained in sec. 27 of the Contract Act that an agree- 
ment in restraint of trade is void, such an agreement is valid if the 
restrictions which are imposed are reasonable. 

55. Sale of goodwill after dissolution.— (1 ) In settling the 
accounts of a firm alter dissolution, the goodwill shall, subject to 
contract between the partners, be included in the assets, and it 
may be sold either separately or alongwith other property of ih® 
firm. 

(2) Rights of buyer and seller of goodwill. — Where the good- 
will of a firm is sold after dissolution, a partner may carry on a 
business competing with that of the buyer and he may advertise 
such bu'-incss, but, subject to agreement between him and the 
buyer, he may not— 
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(a) use the firm name, 

(b) represent himself as carrying on the business of the 
fiirm, or 

(c) solicit the custom of persons who were dealing with the 

firm before its dissolution. 

(3) Agreements in restraint of trade. — Any partner naay, 
upon the sale of the goodwill of a firm, make an agreement with 
the buyer that such partner will not carry on any business similar 
to that of the firm within a specified period or within specified 
local limits, and. notwithstanding anything contained in section 
27 of Indian Contract Act, 1872, such agreement shall be valid if 
the restrictions imposed are reasonable. 

Comments 


Goodwill is an asset of the firm, and, therefore, on the dis- 
solution of the firm, it may be sold either separately or alongwitb 
other assets of the firm. 


When the goodwill of the firm has been sold after dissolu^ 
tion, unless the buyer of the goodwill imposes some restrictions, 
the seller of the goodwill, that is, the partners of the firm may 
carry on a business competing with that of the buyer and may also 
advertise such business. However, the carrying on the other busi- 
ness is subject to the following restrictions : 


1. He cannot use the name of the firm. On the sale of 
goodwill, it is only the buyer of the goodwill who can use the 
name of the firm. 


2. He cannot represent himself to be carrying on the busi- 
firm. 1q Hookha>n v. Pottage^^, on the dissolution of 
Uie nrip, '‘Hookham and Pottage”, by a decree of the court it was 
decided that the goodwill should belong to Hookbam. Hookbam 
now continued the business, under the name ‘‘Hookbam & Co”. 
The other partoer. Pottage also started a business in the same 

r named his shop as, ‘‘Pouage from Hookbam and Pot- 

“SC of the firm name like that would 
impression that he was connected with the old firm and 
was entitled to obtain injunction restraining 

Pottage from using the firm name like that. 

. cannot solicit the custom of nersons who had hi»i»n 

dealing w th the firm before dissolution h meansThat he can^o? 

‘SI ;? 

g , who was varnish and japan manufacturer took 

41. (1872) 8 Ch. 91. 

42. (1896)A. C. 7. 
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Hunt into partnership on the condition that the goodwill of the 
business will be the sole property of Trego. Trego died and then 
Hunt made an agreement with Mrs. Trego, who succeeded Mr. 
Trego, that he would continue as partner for 7 years and the 
goodwill will remain the sole property of Mrs. Trego. When 
approximately one year of partnership was left, it was discovered 
by Mrs. Trego that Hunt had employed a clerk of the firm to 
prepare a list of the firm s customers, after the office hours. His 
object obviously was to approach them after retirement to convass 
them for becoming his customers. It was held that Mrs. Trego 
was entitled to obtain an injunction to restrain Hunt from making 
such copies of the lists of the firm’s customers. 

If the buyer of the goodwill wants further protection of his 
interest he may make an agreement with the seller of the good- 
will, /. e., the partners of the firm stipulating that any such part- 
ner shall not carry on any business similar to that of the firm 
within a specified period or within specified local limits. Not- 
withstanding the rule contained in sec. 27, Indian Contract Act, 
(hat an agreement in restraint of trade is void, such an agreement 
will be valid if the restrictions imposed are reasonable. 



CHAPTER YIl 
REGISTRATION OF FIRMS 
lotroductioD 

This chapter deals with the registration of partnership firms. 
The Act does not make the registration of partnership firms com- 
pulsory in India nor does the Act impose any penalties for non- 
registration as are imposed in England under the Registration of 
Business Names Act, 1916. However, certain disabilities are pro- 
vided in section 69 of the Act for unregistered firms and their 
partners. The procedure of registration is very simple and the 
disadvantages of non-registration are so great that generally the 
partners of a firm would like to get the firm registered. 

Sections 58 and 59 deal with the procedure for the registra- 
tion of a firm. The registration of a firm may be effected by sub- 
mitting to the Registrar of Firms a statement in the prescribed 
form and accompanied by the prescribed fee. The Registrars of 
Firms are appointed by the State Government and State Govern- 
ment is also to define the areas within which the Registrars shall 
exercise their powers and perform their duties. (Sec. 57). The 
statement for registration must mention (i) the firm name, (ii) the 
place or principal place of business of the firm, (iii) the names of 
any other places where the firm carries on business, (iv) the date 
when each partner joined the firm, (v) the names and permanent 
addresses of the partners, and (vi) the duration of the firm. (Sec. 
58). When the Registrar is satisfied that the abovemeotiooed 
requirements have been complied with, he shall record an entry of 
the statement in the register called the Register of Firms, and 
shall file the statement. (Sec. 59). 

The object of registration is to protect the interests of those 
who may be dealing with the firm so that the necessary parti- 
culars concerning a firm could be available to them. The Register 
of Firms shall be open to inspection by any person on payment of 
the prescribed fee. Moreover, all statements, notices and intima- 
tions filed by a registered firm or its partners shall also open to 
inspection, subject to such conditions and on payment of such fee 
as may be prescribed. (Sec. 66). Any person on payment of the 
prescribed fee shall also be entitled to have a copy, duly certified 
by the Registrar, of any entry or portion thereof in the Register 
of Firms. The partners should be careful while sending any 
statement, intimation or notice to the Registrar of Firms They 
must send correct information and if subsequently ther*e is any 
change the information of the same must also be sent at the ear- 

provided by sec. 68 (I) that the documents filed 
^Uh the Registrar, on the basis of which he prepares his record 
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and ihe Register of Firms, shall be cooclusive proof of the (acts 
contained therein as against any person by whom or on whose be- 
half such document was signed. Supposing a partner of a regis- 
tered firm retires but no notice of the change is given to the 
Registrar, the existence of the name of the partner in the record 
of the Registrar shall be a conclusive proof as against such a part- 
ner and he can be made liable to the third parties as if he were 
still a partner in the partnership firm. A third party, therefore, 
can take benefit of what is there in the records with the Regis- 
trar. A certified copy of an entry relating to a firm in the Regis- 
ter of Firms may be produced io proof of the fact of the registra- 
tion of such firm, and of the contents of any statement, intimation 
of notice recorded or noted therein. [Sec. 68 (2)]. 

Changes after registration 

Various changes may occur after the firm has been registe- 
red. So that the Registrar can also record the change in respect 
of a particular firm necessary information may be given to the 
Registrar. For example, there may be alteration in the firm name 
or in the location of the principal place of business of a registered 
firm, or there may be closing or opening of some branches, or 
there may be change in the names and addresses of the partners. 
In all scub cases intimation ab-^ut the alteration may be sent to 
the Registrar, who shall file it alongwith the statement relating to 
the firm filed under sec. 59. (Ss. 60, 61, 62). Similarly, a change 
may occur in the constitution of the firm, for instance, some new 
partner may join or an existing partner may retire or there may 
be the dissolution of a firm. Upon such a change also notice of 
the fact may be given to the Registrar. It has already been noted 
that according to sections 32 (2) and 45, when a partner retires or 
is expelled or the firm is dissolved a public notice of the same has 
to be given, otherwise the liability of all the persons who were 
partners but have now ceased to be so, still contiaues to be there 
for the acts of each other. In the case of a registered firm public 
notice includes notice to the Registrar of Firms also under sec. 
63. Similarly, a minor who had been admitted to the benefits of 
partnership, on attaining majority, should elect as to whether he 
becomes a partner or not and give a public notice of the same. 
Public notice here also means a notice to the Registrar in case the 
firm is a registered one. 

Id case the entry in the Register of Firms relating to any 
particular firm is not in confirmity with the documents filed with 
the Registrar, the Registrar has a power at all times to rectify any 
mistake in the Register to bring it in confirmity with the docu- 
ments filed. (Sec. 64). According to see. 65 a Court can also 
order an amendment in the Register of Firms. A Court deciding 
any matter relating to a registered firm may direct that the Regis- 
trar shall make any amendment in the entry in the Register of 
Firms relating to such firm which is consequential upon its deci- 
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sioo ; and the Registrar shall amend the entry accordingly. 

Effects of ooQ-registratioD 

It has already been noted that the registration of a partner- 

compulsory in India, nor are anv penalties im- 
posed if a firms does nnt g^r Section 69 of the 

Act provides ccrleio disabilities for such firms and their partners 
who do not get themselves registered. In view of those disabili- 
ties generally the partners of a firm would prefer to get the firm 
registered. Section 69 bars certain suits and proceedings in res- 
pect of an unregistered firm. The main provisions of section 69 
are as under : 


(i) Institution of suits between the partners inter se or bet- 
ween the partners and the firm for the purpose of enforcing rights 

‘s barred unless 

Refficti? J^gtstered and the person suing has been shown in the 
Kegistcr of Firms as a partner* 

n»r*iSPi Institution of suits by a firm or its partners against third 

^ arising from a contract is barred unless 
the persons suing have been shown in 

Firms as partners. It may be noted that this 
disability is only against an unregistered firm or its partners and 
not against the third party. A third party can file a suit Aonfno# 
a registered or an unregistered firm in the Lmc way 

nff unregistered firm is also barred from claiming a set 

of tenancy is not maintainable. ^ arising out of the contract 



log cases : 


The abovestaled disabilities do 


not apply in the follow- 


partnMs for the dis^olmloS oTfhc flim o“ firm or its 

dissolved firm After thi. p- j.™ accounts of the 

the realisation of the propen™f'the‘Sslo?ved f"™?*" 


S£°3Lf Z °p^o7ertrtf“rn 
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(iv) If the Act or the provisions of this Chapter are not to 
be applicable in a certain area (see Sec. 56), the disabilities men 
tioned in sec. 69 obviously do not apply to unregistered firms in 
that area. 

56. Power to exempt from application of this Chapter.^ 
The State Government of any State may, by notification in the 
Official Gazette, direct that the provisions of this chapter shall not 
apply to that Slate or to any part thereof specified in the notifica- 
tion. 


Comments 

This section empowers the State Governments to exempt the 
State or any part thereof from the application of the provisions of 
this chapter by issuing a notification to that effect. 

57. Appointment of Registrars.^(l) The State Government 
may appoint Registrars of Firms for the purposes of this Act, and 
may define the areas within which they shall exercise their powers 
and perform their duties. 

(2) Every Registrar shall be deemed to be a public servant 
within the meaning of section 21 of the Indian Penal Code. 

Comments 

Sub-section (1) empowers the State Governments to appoint 
Registrars of Firms and also to define the areas of jurisdiction for 
the various Registrars thus appointed for the purpose of exercise 
of their powers and performance of their duties in connection with 
the Registration of Firms. 

Sub-sec. (2) declares that every Registrar shall be deemed to 
be a public servant within the meaning of sec. 21, 1. P. C. 

58. Application for Registration.— (1) The registration of a 
firm may be effected at any time by sending by post or delivering 
to the Registrar of the area in which any place of business of the 
firm is situated or proposed to be situated, a statement in the 
prescribed from and accompanied by the prescribed fee, stating — 

(a) the firm name, 

(b) the place or principal place of business of the firm, 

(c) the names of any other places where the firm carries 
on business, 

(d) the date when each partner joined the firm, 

(e) the names in full and permanent addresses of the 
partners, and 

(f) the duration of the firm. 

The statement shall be signed by all the partners, or by their 
agents specially anthorised in this behalf. 
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(2) Each person sigoiog the statement shall also verify St In 
i the manner prescribed. 

(3) A firm name shall not contain any of the following 
words, namely 

“Crown,” “Emperor,” “Empress,” “Empire,” “Imperial,” 
“King,” “Queen,” “Royal,” or words expressing or implying the 
sanction, approval or patronage of Government except when the 
State Government signifies its consent to the use of such words as 
part of the firm name by order in writing. 


Comments 

Sub-sec. (1) prescribes the mode of registration. An applica* 
tion on the form, which may be prescribed by the State Govern* 
meat under Sec. 71 (2) (a) of the Act, has to be made and the same 
is to be accompanied by the prescribed fee. Under sec. 71 (1) the 
State Government has been authorised to make rules prescribing 
the fees, but that shall not exceed the maximum fees specified in 
Schedule I, which is Rs. 3/- for the purpose. Particulars mention- 
ed in sub-sec. (J) have got to be included in the application. The 
statement shall be signed by all the partners, or by their agents 
specially authorised in this behalf. 


According to sub-sec. (2) each person signing the statement 
shall also verify it in the manner prescribed. 


The provision that “registration of a 6rm may be effected 
at any time” by following the abovestated procedure, clearly 
shows that the registration is optional in India and there are no 
penalties for non-registration as are there in England under the 
Registration of Business Names Act, 1916. Moreover, if the part- 
ners choose to get the firm registered, that may be done at any 
time, and not necessarily at the time of the formation of the firm. 
“ ® remains unregistered the firm and its partners would 
suffer from the disabilities mentioned in sec. 69. If the firm is 
registered but some partner or partners have not been registered, 
e. g., they join after the registration of the firm, such partners who 

disabilities mentioned in 

Sub-sec. (3) imposes restrictions on the firm name, and the 
Son^*”' contain any of the words stated in the sub- 


provi Jons 

of Ffrms“°aoS‘fhaTl fli: thasut cmoa.f 


1. Chimao U1 v. Firm New ledia Traders , A. I. R. 1962 Patna 125. 
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CommcDts 

This section imposes a duty on the Registrar to register the 
firm. When he is satisfied that the provisions of section 58 have 
been complied with he is to record an entry in the Register of 
Firms and file the statement submitted by the partners under the 
preceding section. 

60. Recording of alterations in firm name and principal place 
of bnsiness.— (I) When an alteration is made in the firm name or 
in the location of the principal place of business of a registered 
firm, a statement may be sent to the Registrar accompanied by the 
prescribed fee, specifying the alteration, and signed and verified 
in the manner required under section 58. 

(2) When the Registrar is satisfied that the provisions of 
sub-section (1) have been duly complied with, he shall amend the 
entry relating to the firm in the Register of Firms in accordance 
with the statement, and shall file it alongwith the statement, relat- 
ing to the firm filed under section 59. 

Comments 

When there is an alteration in the firm name or in the loca- 
tion of principal place of business of a registered firm, the same 
kind of formalities as have been mentioned in sec. 58 are to be 
observed. When the Registrar is satisfied that the necessary form- 
alities have been complied with, be shall amend the entry in the 
Register of Firms. 

61. Nothing of closing and opening of branches. ^When a 
registered firm discontinues business at any place or begins to 
carry on business at any place, such place not being its principal 
place of business, any partner or agent of the firm may send 
intimation thereof to the Registrar, who shall make a note of such 
intimation in the entry relating to the firm in the Register of 
Firms, and shall file the intimation alongwith the statement relat- 
ing to the firm filed under section 59. 

Comments 

When there is closing or opening of branches of an already 
existing firm, any partner or agent of the firm may send intimation 
thereof to the Registrar, who shall then make necessary changes 
in the Register of Firms. 

62. Nothing of changes in names and addresses of partners. — 
When an^t partner in a registered firm alters his name or perma- 
nent address, an intimation of the alteration may be sent by any 
partner or agent of the firm to the Registrar, who shall deal with 
it in the manner provided in section 61. 

Comments 

In case there is any change in the name or permanent address 
of any partner of a registered firm, an intimation of the alteration 
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may be sent by any partner or agent of the firm to the Registrar. 

^ The Registrar shall then make necessary changes in the Register 
of Firms. 

63. Recording of changes in and dissolotion of a firm. — (1) 
When a change occurs in the constitution of a registered firm, any 
incoming, continuing or outgoing partner when a registered firm is 
dissolved, any person who was a partner immediately before the 
dissolution, or the agent of any such partner or person specially 
authorised in this behalf, may give notice to the Registrar of such 
change or dissolution, specifying the date thereof ; and the 
Registrar shall make a record of the notice in the entry relating 
to the notice in the Register of Firms and shall file the notice 
alongwitb the statement relating to the firm filed under section 59. 

Recording of withdrawal of a minor. — (2) When a minor who 
has been admitted to the benefits of partnership in a firm attains 
majority and elects to become or not to become a partner, and the 
firm is then a registered firm, be, or his agent specially authorised 
In this behalf, may give notice to the Registrar that he has or has 
pot become a partner, and the Registrar shall deal with the notice 
in the manner provided in sub-section (1). 

Comments 


Recording the changes in the constitution of a firm and the 
dissolution of a firm.— Changes in the constiution of the firm may 
occur cither on the introduction of a partner‘d to the firm, or when 
a partner cases to be a partner by retirements, expulsion^, 
insolvency* or death.* No fresh registration is needed on the 
partner or otherwise in case of change in the constitu- 
tion of the firm, but it is sufficient to notify the Registrar, who can 

*5® relevant register.-^ When change in the con- 
^itution of the firm occurs or the firm is dissolved notice thereof 

M bv^anv''nfM° by the incoming or outgoing partner. 

af anv ^ partners or by a duly authorised agent 

notice of registration of a firm^the 

tiSn is Lf cni the constitution of the firm or its dissolu- 

exnuk?«n «f However, in the case of retirement or 

of S rctiremlnts®® thc dissolution of a firm, public notice 
or such retirement* expulsion® or dissolution!® has to be eivon 

«■« act of eate.; 

conunues to be the same as before. In the case of a registered 

2. S. 31. 

3. S.32. 

4. S. 33. 

5. S. 34. 

530; Z'tSI IS." S)°‘ P““j- 

?6. 
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firm public notice includes notice to the Registrar under sec. 63.H 

When a minor has been admitted to the beneGts of partner* 
ship such a minor cn attaining the age of majority has to give a 
public notice of his election as to whether he becomes a partner or 
not.^'^ Public notice in the case of a registered firm also includes 
notice to the Registrar.^^ 

On receipt of the notice as stated above the Registrar shall 
make a record of the notice in the entry relating to the Grm in the 
Register of Firm, and shall Gle the notice along with the state- 
ment relating to the Grms Gled under sec. 59. 

64. Rectification of mistakes.— (I) The Registrar shall have 
power at all times to rectify any mistake in order or bring the 
entry in the Register of Firms relating to any firm into conformity 
with the documents relating to that firm filed under this Chapter. 

(2) On application made by all the parties who have signed 
any document relating to a firm filed under this Chapter the 
Registrar may rectify any mistake in such document or in the 
record or note thereof made in the Register of Firms. 

Comments 

Under sub-sec. (1) the Registrar has been empowered to 
correct any mistakes which may have been there in the Register of 
Firms order to bring the Register relating to any firm in conform- 
ity with the documents filed under this Chapter. 

Sometimes there may be some mistakes in the documoots 
filed with Registrar or in the records of the Registrar. Sub-sec. (2) 
provides that on application made by all the parties who have 
signed documents relating to a firm, the Registrar may rectify any 
mistakes in such documents or in the record or note thereof made 
in the Register of Firms. 

65. Amendment of Register by order of Court. — A Court 
deciding any matter relating to a registered firm may direct that 
the registrar shall make any amendment in the entry in the 
Register of Firms relating to such firm which is consequential 
upon its decision; and the Registrar shall amend the entry accord- 
ingly. 

66. laspectloD of Register and filed documents.— (1) The 
Register of Firms shall be open to inspection by any person on 
payment of such fee as may be prescribed. 

(2) All statements, notices and intimations filed under this 
Chapter shall be open to inspection, subject to such conditions 
and on payment of such fee as may be prescribed. 

II. S. 172(a). 
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67. Grant of copies.— The Registrar shall on application 
furnish to any person, on payment of such fee as may be 
prescribed, a copy, certified under his hand, of any entry or 
portion thereof in the Register of Firms. 

68. Rales of evidence.— (1) Any statement, intimation or 
notice rcorded or noted in the Register of Firms shall, as against 
any pepon by whom or on whose behalf such statement, 
intimation or notice was signed, be conclusive proof of any fact 
therein stated. 

(2) A certified copy of an entry relating to a firm in the 
Register of Firms may be produced in proof of the fact of the 
registration of such firm, and of the contents of any statement, 
intimation or notice recorded or noted therein. 


Comments 

Sub-sec. (1) lays down the rule that the documents filed with 
the Registrar, on the basis of which he prepares his record and 
Register of Firms, shall be conclusive proof of the facts contained 
therein as against any person by whom or on whose behalf such 
document was signed. The facts in the documents are conclusive 
proof against the parties signing them and not against the third 
parties. Therefore, if a person’s name is there in there Register of 
Firms as a partner, he would be liable as a partner and he will not 
®**®wcd to say that now he has ceased to be a partner. The 
object of the provision is to -compel the partners to have the 

changes m the constitution of the firm notified to the Registrar 

When a partner retires or is expelled or the firm is dissolved the 

partners continue to be liable for the act of each other unless a 

public notice of such retiremenii* or cxpulsion»‘‘ or dissolution*® of 

the firm is given. Public notice in the case of a registered firm 

deludes notice to the Registrar of Firms«’ for for his making the 

necessary changes. The third party, however, is allowed to Drove 

Registrar. For example, a *third 

ahhoiiTh ® ^ person is or has been a partner in a firm 

although his name does not appear in the Register of Firms.** 

to a » PMtified copy of an entry relating 

to a firm in the Register of Firms may be produced to nrove either 

the Rlglstra”“ filed with 

Don reglstration.— (1) No suit to enforce a 

Z b®e“h"M a% 

14. S. 32 (3). 

15. S.33(2). 

16. S. 45. 

17. S. 72. 

Cal. m A.I.R. 19S4 


118 


THB INDIAN PABTNBRSHEP ACT 


partner in a firm against the firm or any person alleged to be or 
to have been a partner in the firm unless the firm is registered and i 
the person suing is or has been shown in the Register of Firms as i 
a partner in the firm. I 

(2) No suit to enforc a right arising from a contract shall be 
instituted in any Court by or on behalf of a firm against any third 
party unless the firm is registered and the persons suing are or 
have been shown in the Register of Firms as partners in the 
firm. 

(3) The provisions of sub-sections (1) and (2) shall apply also 
to a claim of set-off or other proceedings to enforce a right arising 
from a contract, but shall not aflfect — 

(a) the enforcement of any right to sue for the dissolution 

of a firm or for accounts of a dissolved firm or any 
right or power to realise the properly of a dissolved i 
firm, or 

(b) the powers of an official assignee, receiver or Co urt 

under the Presidency-towns Insolvency Act, 1919, or 
the Provincial Insovency Act. 1920, to realise ^he 
property of an insolvent partner. 

(4) This section shall not apply — 

(a) to firms or to partners in firms which have no place of 

business in the territories to which this Act extends, 
or whose places of business in the said territories are 
situated in areas to which, by notification under sec- 
tion 56, this Chapter does not apply, or 

(b) to any suit or claim of set-off not exceeding one 

hundred rupees in value which, in the Presidency 
towns, is not of a kind specified in section 19 of the 
Presidency Small Cause Courts Acts, 1882, or, 
outside the Presidency-towns, is not of a kind 
specified in the Second Schedule to the Provincial 
Small Cause Courts Act, 1887, or to any proceeding 
in execution or other proceeding incidental to or 
arising from any such suit or claim. 

Comments 

The Partnerfhip Act nei ther makes the registration of a fi rm 
compulsory no r does it impose any penalties for noD-registration 
as are imposed in England under the Registration of Business 
Names Act, 1916. However, it provides certain disabilities i or an 
unregistered firm and the partners of such a firm or the partners 
whose names have not been shown as registered partners even 
though the firm is registered. Sub-section (1) provides that no 
suit can be instituted to enforce rights arising from a contractor 
conferred by the Partnership Act by any partner against his co* 
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partners or against the firm. Similarly, according to sub section 
( 2 ) no suit can be instituted to enforce any right arising irom a 
contract by an unregistered firm against any third party. Sub- 
section (3) also prosides that the disability mentioned in sub- 
sections (I) and (2) shall also apply to a claim of set-off or other 
proceediDg to enforce a right arising from a contract. The idea 
behind making these provisions is that in their own interest^ the 
partners of a firm may get the firm registered and thereby the inte- 
rests of the third parties with whom the firm may be dealing may 
be protected. The procecure for registration is very simple and 
the disabilities being too compelling that generally the partners 
would like to get the firm registered at one lime or the other. 

Effects of Non-Registration 

1. Suits between partners and (he firm 

According to sub-section (1) no suit to enforce a right arising 
from a contract or conferred by the Partnership Act can be 
instituted in any Court unless the following two requirements are 
satisfied : — 

(i) the partnership firm is registered ; and 

(ii) The partner filing the suit has been shown in the Regis- 
ter of Firms as a partner of the firm. This provision bars a suit 
between partners or between partners and the firm if the firm is 
unregistered. Even if the firm is registered only such partners can 
sue whose names appear in the Register of Firms. Therefore, if 
some partners join after the firm with certain other partners has 
already been registered, unless the newly introduced partners are 
also shown in the Register of Firms, they suffer from the disability 
because only the registered partners can get benefit of the 
decree.^* 

The disabilities mentioned above are in respect of enforcing 
a contract or enforcing rights conferred by this Act. In case the 
basis of the claim of the plaintiff is an agreement creating the 
right independently of partnership business between him and the 
defendant that will not bar an action in the case even if the firm 
is unregistered. For example, when one partner is a creditor of 
another partner or of the partnership business, be may be allowed 
to bring an action for the same.^^* 

In case the firm is unregistered and the partners are interes- 
ted ^ in enforcing their rights against their fellow partners or 
against the firm, the way out is to get the firm registered before the 
suit filed. 


19. Chimati LaI v. Firm New Bodia Traders, A. I. R. 1962 Patoa 25. 

20. Indet Singh Sham Singh v. Brahma Deo Prasad, 1958, Bihar L. J. 
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2. Suits between the firm and the third parties 

According to sub-section (2) if the firm is unregistered, no 
suit to enforce a right arising from a contract can be institute 
by the firm or its partners against a third party. Sub'Section (2) 
also requires two conditions to be fulfilled before a suit can be 
instituted against a third parly : — 

(i) the firm must be a registered firm ; and 

(ii) the persons suing must be shown in the Register of 

Firms as partners of the firm. 

The disability is there for an unregistered firm and its 
partners if any contract is to be enforced against a third party. 
If the basis of the claim is wrongful detention of property and 
the action is under the Law of Torts and not for the breach of 
contract, the suit is maintainable and is not covered by the disabi* 
lity mentioned in Section 69 (2).'^* Similarly, a suit for recovery 
of price of goods obtained by fraud Is maintainable because the 
action does not arise out of contract. 

As is obvious from sub-sec. (2), the disability is against an 
unregistered firm or its partners but it is not against the third 
party. Therefore a third party is not barred from bringing an 
action against an unregistered firm. 

Claim of set-off or other proceeding 

According to sub-section (3) the disabilities mentioned above 
also apply to a claim of set-off or other proceeding to enforce a 
right arising from a contract. For example, if a third party 
brings an action against the firm to recover some money, the firm 
cannot say that the third parly also owes some money to the firm 
and, therefore, the claim of third party should be adjusted 
against the claim of the firm, which means the unregistered firm 
cannot claim a set-off. 

The disabilites of sub-section (1) and (2) shall also apply to 
*'other proceedings” to enforce a right arising from a Contract. 
In Messers. Gap ulal Gordhandas v. Messers, Chunilal Shyam 
it has been held that if an unregistered firm brings an action for 
the reduction of a rent against its landlord, such a suit to enforce 
a right arising out of a contract of tenancy is not maintainable 
because the suit falls under the disability mentioned in sub- 
section (3). 

In Jagdish Chand Gupta v. Kajaria Traders (India) Ltd.,^^ 
the question arose whether the term **otber proceedings’ cover 

2t. Governor in Council v. Firm Bansidhar Frem Sukh, 1959, All. 
W. R. (H. G.) 18. 

22. Shankaraling Nadar v. Ouseph Chacko, 1963 Ker. L. J. 387. 

23. A. I. R. 1961 Raj. 286. 

24. A. I. R. 1964 S. C. 1882. 
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arbitration proceedings also. The Supieme Court answered the 
question in the affirmative. In that case an agreement between 
two partners was that in case of any dispute between them the 
matter will be referred to arbitration. In accordance with the 
agreement one of partners appointed an arbitrator to which the 
other did not agree. An action was brought to enforce the agree* 
ment and the appointment of the arbitrator. The disagreeing 
partner contended that such a right of the other partner was not 
enforceable as the firm was unregistered. The Supreme Court 
held that the suit was not maintainable. 

Exceptions 


The disabilities discussed above are not applicable to the 
unregistered firm in the following exceptional cases : 

1. Sec. 44 mentions certain circumstances under which on 
the suit of a partner the court may dissolve a firm. Sec. 69(3) 
permits a suit even by the partners of an unregistered firm to sue 
for the dissolution of a firm or for the accounts of a dissolved 
firm. In case the firm has already been dissolved the partners of 
the unregistered firm can realise the property of the dissolved 
firm. This right includes enforcing a claim arising from contract 
prior to dissolution. The disability for noD>registration works 
only during the subsistence of the partnership. After the firm is 
dissolved it is not the disability mentioned in sub-sections (1) and 
(2) of sec. 69 which governs the position, but it is the provisions 

ot sec. 69 (3) which operate giving the partners power to “realise 

Ufl/on of India , the plaintiffs claimed damages for non-delivery 
of a bale of cloth despatched from Ahmadabad to Muzzafarpur 

O? brought after the dissolution 

i unregistered. It was held by the Patna 

partners of the dissolved firm are entitled to 
bring the suit for compensation from the railway for non-delivery 
of the consignment of cloth. ucuvcry 

Any right or power to realise the property of the dissolve*#) 
firm mentioned in sec. 69 (3) (a) not oSly meaL a right aLainst a 
third party but it also includes a right against the nartnape^nf thm 


seiii.^X. it R?* im8 a ? 378 • Syodicale v. Ghannama- 

A. I, R. 1943 Bom, Ses! ' ®“*Swaoj» Morarji v. Alembic Chemical Works 

Sheo Dutt v. Pushi 
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In Navinchandra v. Moolchnnd-^ it has been held that even a 
a suit for damages for misconduct brought by one partner against 
another after the dissolution of an unregistered firm would be 
permitted because the amount so realised should be divided 
between the partners and that is, therefore, the property of the 
dissolved firm. 


2. Sec. 69 (3) (b) mentions another exception when an action 
could be brought on behalf of a partner against an unregistered 
firm. It provides that an official assignee, receiver, or Court 
have a power to bring an action to realise the property of the 
insolvent partner. 


3. Sec. 69 (4) (a) exempts such firms from the operation of 
the provisions of this section whose place of business is not in 
India or whose place of business is in such areas, where because 
of notification under sec. 56, this Chapter does not apply. It has 
already been noted above that section 56 provides that the 
Government of any Slate may, by notification in the Official 
Gazette, direct that the provisions of this Chapter shall not apply 
to that State or to any part thereof specified in the notification. 

4. Sec. 69(4) (b) provides an exception for firms having 
small claims. If the value of the suit does not exceed Rs. 100/- 
an unregistered firm or its partners can bring an action against 
the third party. 

Once the registration is made it would continue to be valid 
in the eyes of law until the same was canelled. If a firm was 
registered at a place in Pakistan before the partition of the count- 
ry the registration would continue to be valid and, therefore, a 
suit in India after partition would be maintainable.''^® Similarly, 
there is no need of fresh registration on the death of a partner, 
or when there is otherwise any change in the constitution of the 
firm.^® In such cases it is sufficient to notify the Registrar about 
the change so that he could note the same in the relevant register. 

Registration subsequent to the filing of the suit 

If the firm is not registered “no suit shall be instituted’* tWhtv 
between the partners i/iffr or against any third party Incase 
the firm is unregistered such a suit shall be liable to dismissed. 
There is on specific provision in the Act for the dismissal ol the 
suit suo moto. A plea for the dismissal of the suit on the ground 
of non-registration has to be made.®^ If. the plaintiff admits that 
his suit is on behalf of an unregistered partnership, the Court 
must immediately dismiss the suit in view of the express and man- 
datory provisions of sec. 69.^* 


28. A. I. R. 1966 Bom. 111. _ 

29 Bombay Cotton Export Import Oo. v. Bharat Suryodha>a Mill 
A I. R. 1959 Bom. 307 ; Girdharmal v. Dev Raj A. 1. R. 1963 S. C. ISM- 

30. Durgadas Janak Raj v. Precte Shah Sant Ram* A. R* 1959 

530 : Kcsrimal v. Dalichand* A. !• R* 1959 Raj. _ _ _ ,«• . \ oo 

31. Dhaopal Paini v. Uoionof India. 1960 M. P. (Notes) 22. 

32. Shriratn v. Gourishankar, A. 1. R. 1961 Bom. 136, at p. 141. 
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If the firm is not registered on the date of the filing of the 
suit the suit is liable to be dismissed. In view of the mandatory 
provisions of see. 69 making registration a condition precedent 
to the^ institution of the suit, registration of the firm subsequent 
to the institution of the suit cannot cure the defect. In Mis. 
Jammu Cold Storage v. Mjs. Khairati JmI and Sons,^^ M/s. Kharati 
Lai and Sons instituted a suit to recover a sum of Rs. 1,000/- from 
M/s. Cold Storage and General Mills Ltd. on 15.4.1959. The 
firm was not registered on that day but it was got registered subse- 
quently, on 30.5.1959. It was held by the J. &. K. High Court 
that since the firm was not registered on the date of the institu- 
tion of the suit, the suit cannot proceed further and it must be dis- 
missed.^* When a suit has been dismissed on grounds of non- 
registration, a fresh suit after the registration of the firm is main- 
tainable. The same is not barred as res Judicata as the dismissal 
of a suit because of non-registration is not a decision of the case 
on Its merits.®^^ . 

70. Penalty for furnishing false particulars. — Any person 
wno signs any statement, amending statement, notice or intima- 
tion under this Chapter containing any particular which he knows 
« ».• i. t does not believe to be true, or containing particulars 
wnich he knows to be incomplete or does not believe to be com- 
plete, shall be punishable with Imprisonment which may extend 
to three months, or with fine, or with both. 

Comments 

Registrar through various docu- 
SrSit ^ *“ connection with the registration of a firm 

firm Ld th*. making the third parlies conversant with the 

f Z are ‘h^d parties dealing with the 

insnecHon of or which shall be payable f “ the 

of Firms. 

specifi^^°rj:^Schedul‘e ‘*'® “Minium fees 

(2) the “State Goverment” may also make rules— 

(a) Prescribing the form of statement submitted under sec- 
tion 38, and of the verihcatlon thereof ; 

33. A. I. R. 1960J.&.K. 101. 
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(b) requiring statements, intimations and notice under 
sections 60,61, 62, and 63, to be in prescribed form 
and prescribing the form thereof ; 

(c) prescribing the form of the Register of Firms and the 
mode in which entries relating to firm are to be made 
therein and the mode in which such entries are to be 
amended or notes made therein ; 

(d) regulating the procedure of the Registrar when dis- 
putes arise ; 

(e) regulating the filing of documents received by the 
Registrar ; 

(0 prescribing conditions for the inspection of original 
documents ; 

(g) regulating the grant of copis ; 

(h) regulating the elimination of registers and docu- 
ments ; 

(i) providing for the maintenance and form of an Index 
to the Register of Firms ; and 

(j) generally, to carry out the purposes of this Chapter ; 

(3) All rules made under this section shall be subject to the 
•condition of previous publication. 


CHAPTER Vm 
SUPPLEMENTAL 


72. Mode of gifing public notice. — A public notice uadep 
this Act Is given— 

(a) where it relates to the retirement or expulsion of a 
partner from a registered firm, or to the dissolution of 
a registered firm, or to the election to become or not 
to become a partner in a registered firm by a person 
attaining majority who was admitted as a minor to 
the benefits of partnership, by notice to the Registrar 
of Firms under section 63, and by publication in the 
Official Gazette and in at least one vernacular news- 
papes circulating in the district where the firm to 
which it relates has its place or principal place of 
business, and 

(b) in any other case, by publication in the Official 
Gazette and In at least one vernacular newspaper 
circulating in the district where the firm to which it 
relates has its place or principal place of business. 

73. [Repealed]. Repealed by Act / of J93$. 


74. Savings.— Nothing in this Act or 
thereby, shall affect or be deemed to affect— 


any repeal effected 


(a) any right, title, interest, obligation liability already 
acquired, accrued, incurred before the commencement 
01 this Aett or 


(b) ®py proceeding or remedy in respect of any such 
right, title, interest, obligation or liability, or anythine 
done or suffered before the commencement of this Act, 


this^^Alt^S?®**^®”^”®** before the commencement of 


r,7,al”d* bHus not oapressly 

(e) any rule of insolvency relating to partnership, or 
(0 any rule of law not Inconsistent with this Act. 
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SCHEDULE 1 
MAXIMUM FEES 
[See sub-section [I] of section 71] 


Document or act in respect 
of which the fee is 
payable 


Statement under section 

33 ft • • • ft ft 

Statement under section 

60 ft ft ft ft ft ft 

Intimation under section 

6 1 ft ft ft ft ft ft 

Intimation under section 

02 ftftft ftftft 

Notice under section 

6 3 ftftft ftftft 

Application under section 

64 ftftft ftftft 

Inspection of the Register 
of Firms under sub-section 

[ij of section 66 

Inspection of documents 
relating to a firm under 
sub-section [2] of section 

66 

Copies from the Register of 
Firms 


Maximum fee 


Three rupees 
One rupee 
One rupee 
One rupee 
One rupee 
One rupee 


Eight annas for inspecting 

one volume of the 
Register 

Eight annans for the inspection 
of all documents relating to 
one firm 

Four annas for each hund- 

red words or part thereof 


SCHEDULE II ; — [Enactment Repealed], Rep. by the Repeal^ 
ing Act, 1938 (7 of 1938), S. 2 and Sch. 


f 


Subject Index 


Page 


$ 


A 
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Accounts, 

Duty to render true 
Minor’s right to 
Settlement of 
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definition 
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effect of, by partner 
new partner, of 
Agency, 

Mutual 
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Partner an, of firm 
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essential to constitute 
restraint of trade, in 
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implied, of a partner 
in emergency 
winding up, during 


partnership 


B 

Business, 

carrying on 
Definition of 


Company, 
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Continuing guarantee 
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C 

partnership 


... 35 
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109 
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... 51 
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Death, 
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payment of firm and separate 
Dissolution, 
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compulsory 

contingencies, on happening of 
Court, by the 
Liability after 
of a firm 

Partnership at will, of 
personal profits earned, after 
premature, return of premium on 
sale of goodwill, after 
settlement of accounts, upon 
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partner, cf 
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Firm, 
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Registration of 
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PREFACE 


In this text-book an attempt has been made to explain 
various provisions of the Indian Partnership Act in a simple lan- 
guage. Up-to-date case law has been discussed to explain various 

principles. 

The book is a section-wise commentary. So that the readers 
can have an idea of coirellation between various provisions in any 
topic and also have a complete picture of the whole Chapter at a 
glance, "Introduction” to each Chapter has been given in the 

beginning of the Chapter. 

I express my thanks to the publishers for their kind co-opera- 
tion and preparing the Index and Table of Cases. 

Any suggestions for the improvement of the book will be 
welcomed. 

R. K. BANOIA 

Department of Laws. 

Panjab University, 

Chandigarh— 160014. 
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THE INDIAN PARTNERSHIP ACT 
(Act IX Of 1932) 

[ (Received the assent of the Goveroor-General on the 8tb 

‘ ApriJ, 1932.) 

An Act to define and amend the law relating to partnership. 

' Whereas it is expedient to define and amend the law relating 

to partnership ; It is hereby enacted as follows : — 

CHAPTER 1 
Preliminary 

1. Short title, extent and commencement.— (1) This Act may 
be called the Indian Partnership Act, 1932. 

(2) It extends to the whole of India except the State of 
Jammu and Kashmir. 

(3) It shall come into force on the 1st day of October. 1932, 
except section 69, which shall come into force on the 1st day of 

> October 1933. 




Comments 


Before the Indian Partnership Act, 1932, the law relating to 
partnership was contained in Chapter XI of the Indian Contract 
Act. This Act is not exhaustive. The Act purports to define and 
amend the law relating to partnership. The unrepealed provi- 
sions of the Indian Contract Act, except when they are inconsis- 
tent with the express provisions of the Partnership Act, still conti- 
nue to apply to partnership firms.* Since partnership arises from 
a contract, the principles of the law of contract obviously aoDlv to 
such a contract. It has also been expressly mentioned* that ‘‘no- 

‘ effected thereby shall affect or be 

deemed to affect any rule of law not inconsistent with this Act.” 

nflnr , ®®**“***0“S.— In this Act, unless there is anything repug- 
nant in the subject or context : 


(a) 


tb) 


an act of a firm means any act or omission by all 

the partners, or by any partner or agent of the firm 
the firm^-'"'* enforceable by or against 

fession^-*” includes every trade, occupation and pro- 


l. S. 3. 
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(c) “prescribed” means prescribed by rules made uodep 
this Act ; 

(d) “third party” used in relation to a firm or to a part- 
ner therein means any person who is not a partner io 
the firm ; and 

(e) expressions used but not defined in this Act and defin- 
ed in the Indian Contract Act, 1872 shall have the 
meanings assigned to them in that Act. 

Comnients 

“Act of a firm”.— means any act or omission which gives rise 
to a right enforceable by or against the firm. Such act or omission 
may be by : 

(i) all the partners, or 

(ii) any partner, or 

(iii) any agent of the firm. 

An act of the firm, therefore, includes such act or ommision 
which gives rise to a right of action either in favour of the firm 
against a third party or io favour of a third party against the firm. 
It, therefore, means that if by any act or omission legal obliga- 
tions between the firm and any third party are created that would 
be an act of the firm. Since a firm is bound by what may be done 
by all the partners, or by any partner acting on behalf of the firm 
or by an agent of the firm, any act or omission by such persons is 
an act of the firm. For example, one of the paitners borrows 
money on behalf of the firm, or an agent purchases goods for the 
firm, or the firm sells goods to a third parly, each one of these 
transactions is an act of the firm. An act of the firm not only 
includes any contract or other transaction which creates a right 
enforceable but also a wiorgful act as well. For example, when 
one of the partners commits a tort against a third party,® or an 
agent commits a fraud* the firm can be made liable for the same. 
Some of the sections in which the term has been used are 25,24 
<2). 20 (7) and (8). 31 (2). 32 (2) & (3). 34 (2). 35 and 45 (1). Every 
•partner is liable jointly with all the other partners and also 
severally, for all acts of the firm done while he is a partner. 

“Basiness”.— .According to the definition given in the Act it 

^‘includes every trade, occupation or profession”. Carrying on oi 
the business is one of the essentials of partnership. The term has 
been used in a very wide sense to cover all sorts of enterprises, u 
would include any activity which is aimed at making 
However, when the object is not to purchase an article with an 
idea of reselling it and thereby making some profit but making a 

3. Hmalyn v. Houston 6*. Co-, (1903) I K. B. 81. 

4- Lloyd V. Grace, Smith 6c Co. (*919) A. C. 716. 

5* Sec* 25. 
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bulk purchase and then jointly sharing by a number of persons the 
purchased article itself, it is not carrying on of business.* 

3. Application of prorisions of Act IX of 1872. — The unre- 
pealed provisions of the Indian Contract Act, 1872, save in so 
far as they are inconsistent with the express provisions of this Act, 
shall continue to apply to firms. 


Comments 

Partnership comes into existence only by a specific contract 
for the purpose. Although the rules peculiar to this type of con- 
tract arc contained in a separate enactment since 1932 but still for 
general principles of the law of contract provisions of Indian 
Contract Act, in so far as they are not inconsistent with the 

5*'® applicable. For example, for rules 
f^ofliifw consideration, free consent, 
trt.® K ®^®* ***® of Indian Contract Act have 

®'*‘®®* '«S®rding the position of a minor, 

S. 30 of ihe Act, the 

Pert«r“hip Act!“‘“”’ 


iog. 2W.°°°‘“ ’• <‘™) 2 R. 
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1 BJ. H. 37 ; GibsoD v. Lupton- 


chapter II 

The Nature of Partnership 


Introduction 


Partnership is a form of business organisation where two or 
more persons join together for jointly carrying on some business. 
It is more adsantageous than a sole trade business as more capital 
and more skill can be made available for the business. In a way 
it is better than a joint stock company because in the formation 
and day to day running of the company many formalities are 
needed whereas for the creation of partnership and running of 
business no formalities are needed. Any two persons by an 
agreement can create partnership and they can run their business 
the way they like. 


According to Sec. 4 partnership is the relation between per* 
sons who have agreed to share the profits of a business carried on 
by all or any of them acting for all. According to this definition 
the following essentials are needed to create partnership 

1. An agreement ; 

2. Carrying on of business ; 

3. Sharing of profits ; and 

4. Mutual agency. 


1. Agreement 


Two or more persons can create partnership by an agreement 
between themselves. Such an agreement may be express or it may 
be implied. Those associations the basis of which is not an agree- 
ment cannot be called partnerships. Sec. 5 clearly provides that 

the relation of partnership arises from contract and not from sta- 
tus For example, the members of a Hindu undivided family car- 
rying on family business as such do not become partners in that 
business because the basis of relation between the members of a 
joint Hindu family is the status of the persons, i. c., a person 
born in the family automatically becomes a member of the family 

since bis birth. On the other hand, to create partnership a con- 
tract between the persons joining is a must. 


Minimum number of persons who can join as partners is two. 
The Partnership Act does not lay down any limit as to.jne 
mum number. The Companies Act, 1956. however, provides “ 
a banking business the maximum number of persons who can join 
in partnership is 10 and for any other business the maximum num- 
ber^is 20. If the number exceeds this limit it cannot be a legal part 
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Dcrship. If the number exceeds the abovestated limits then the 
psrsoos joining have to form a company. 

Since a contract is needed to create partnership all the part- 
ners must be competent to contract and, therefore, a minor can- 
not be a partner in partnership. Section 30 of the Act, however, 
permits a minor to be admitted to the benefits of partnership. 

2. Carrying on business 


The object of every partnership must be to carry on the busi- 
ness and to share its profits. Business includes every trade, occu- 
pation and profession. This virtually means any activity which is 
aimed at earning profits. If the object is to purchase goods and 
make profits by reselling them, this is carrying on of the business. 

^1 * ^ some persons join together to make bulk purchase of 

the article with a view to distribute such goods amongst them- 
selves and thereby gain advantage of bulk purchase, this is not 
carrying on of the business {Coope v. Eyre). 

3. Sbariog of profits 


Sharing of profits is an important essential of partnership. 
The associations like clubs or other societies whose object is not 
to make profits are not partnerships. 

nrofiL^nf“! shares the 

fh? ® busmess is a partner but in I860 in Cox vs. Hickman 
the House of Lords has held that although sharing of profits is an 
evidence of partnership but lhat is not the test There 

”e ^'’rtn‘’e'rs!“'‘^ but they may not 


is oa«n°ershfn‘h^t!‘‘’‘'“''‘‘^““’“‘“‘*'''''“‘“i“8"'bether there 
Kaf relatS? “®'' "'^ard must be had to the 

♦full®!? * w parties, as shown by all relevant faet« 

may be sharing of profits ?n the There 

may be no parfnership ^ following situations and yet there 

(i) Money-lender shariug the profits 

unti.?hTro'is“Vv?„T;»p"i o', p-a.s 

arrangement with the creditors Smith & Son made an 

five representatives of the creditors InclidfnaO arrangement 

aS„r ‘t'h? 

were full, paia off. Whl“r bS^i'n'e'sfr rti;e’‘'U^l'ds 'of 
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trustees one Hickman gave some credit to the firm and one of the 
trustees accepted bills drawn by Hickman undertaking to pay the 
price of those goods. Hickman brought an action against Cox 
and another trustee to recover the price of the goods supplied by 
him. It was held that even though Cox and other trustees were 
to manage the business and were also interested in sharing the 
profits yet the business continued to belong to Smith & Son only 
and such trustees had not become partners in the business. The 
action of Hickman, therefore, failed. Similarly, in Mollwo & Co. 
V. Court of Wards, the creditor of a firm got control over the busi- 
ness of his debtor and was also to share the profits of such busi- 
ness until the loan had been repaid. It was held that this credi- 
tor had rot become a partner in the business. 

(ii) Servant or an agent shariog profits 

Sometimes, a servant or agent may be paid a share of prohts 
so that be takes more interest in the business. Such a person 
merely because of sharing the profits does not become a partner. 

(iii) Widow or (be child of the deceased partner sharing the profits 

Sometimes, if in pursuance of a contract between the part- 
ners legal representatives of a deceased partner are to share the 
profits of the business for a certain duration on behalf of the 
deceased partner, such persons sharing the profits do not become 
partners merely because they are sharing profits {Holme vs. Ham- 
mond). There is, however, no bar to the widow or the son of a 
deceased partner to enter into partnership after the death of the 
deceased but clear agreement to that effect has got to be proved. 

(iv) Seller of goodwill sharing the profits 

A person who sells the goodwill of a business may be paid 
the consideration for the sale of goodwill out of profits from time 
to time. Such a person, merely because of the fact of sharing 
profits, does not become a partner in the business. 

4. Mutual agency 

According to Sec. 4 the partnership business must be carried 
by all or any of them acting for all. This shows that there has 
to be mutual agency between partners. It means that every part- 
ner is the agent of the rm and, therefore, every partner can bind 
other partners by his act. A partner occupies the position both 
of the principal and the agent He is agent in so far as others 
arc bound by his act, he is also the principal since any other part* 
ner can bind him by his act. This is known as mutual agency 
between the partners. 

We have noted above that a money-lender sharing the pro- 
fits or an agent or a servant sharing the profits of a business does 
not become partner in the business merely because the profits are 
being shared. In such cases the reason for their not beiog part* 
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ners is that there is no mutual agency between such persons shar- 
ing the profits and (he others. 

Partoers and Firm 


Persons who have entered into partnership with one another 
are individually called partners and collectively a firm. A firm 
merely means alt the partners joined together. In the eyes of law 
a firm is not a distinct legal person as a company is. A company 
is a separate legal entity different from its members but a partner- 
ship firm means only all the partners put together. In commer- 
cial world, however, the things are looked at from a dilferent 
angle. In the books of accounts a partner may be shown as a 
creditor of the firm as regards the capital invested by him or he 
may be shown as debtor of the firm for what he may take out from 
the firm. 


Distinction between Partnership and Joint Family 

(I) The basis of partnership is a contract between persons 
whereas persons become members of a joint Hindu family because 
of their status e,, by their being born in a particular family. 


(2) There is mutual agency between various partners but 
there is no such mutual agency between the members of a joint 
Hindu family. Karta has all the powers and is the onlv reore- 
sentaiive of the family. ^ 


(3) The liability of the partners is joint and several and is 
also unlimited but in case of coparceners their liability is only to 
the extent of their share in the family business. 

ihat of “ partner but 

thut Is not So 10 ihc c&sc of joint Hindu fdmily. 

Distinction between Partnership and a Company 

entity different from its 
punogethe^?* ^ partnership firm means all the partners of the firm 


SV niinimum number of members in partnershin is two 

the liSiiTty' of^tSe runHmUel“ 

anybody share to 

in his place unless all the cannot substitute another person 

F cc unless all the other partners agree to the same. 
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Partnership for a fixed term and Partnership at will 

When the partners decide about the duration for which they 
have become partners it is known as partnership for a fixed term. 
Persons may also become partners for any particular adventure or 
a particular undertaking. For example, a number of persons join 
together to work a coal mine or to produce a film. The partner- 
ship in such a case continues until the adventure is completed or 
the undertaking continues. Such a partnership, according to Sec. 
8, is known as particular partnership. 

Where no provision is made by contract between the part- 
ners as regards the duration of partnership, according to Sec. 7, 
such a partnership is known as partnership at will. If the part- 
nership is at will, any partner who wants to retire can do so by 
giving a notice in writing to all the other partners of his intention 
to retire. Similarly, in a partnership at will any partner interes- 
ted in the dissolution of the firm can get the firm dissolved by 
giving a notice in writing to all the other partners of his inten- 
tion to dissolve the firm. 

4 . Definition of partnership. — “Partnership” is the relation 
between persons who have agreed to share the profits of a busi- 
ness carried on by all or any of them acting for all. 

“Partner”, “firm” and ‘ firm name”.— Persons who have 
eniered into Partnership with one another are called individually 
“partners” and collectively “a firm” and the name^^under which 
their business is carried on is called the “firm name”. 

Comments 


Definition of Partnership 

Sec. 239, Indian Contract Act, defined partnership as follows; 

“ ‘Partnership’ is the relation which subsists between 
persons who base agreed to combine their properly, labour or 
skill in some business, and to share the profits thereof between 
them.” 

The present section, which replaces sec. 239, Indian Contract 
Act, gives a wider definition than that provided earlier. It includes 
the important element of ‘mutual agency’ which was absent in the 
old definition. 

According to Pollock “Partnership is the relation which sub- 
sists between persons who have agreed to share the profits of a 
business carried on by all or any of them on behalf of all of 
them.” 

The present Act adopts Pollock’s definition with slight varia- 
tion. Our definition omits the words ‘which subsists’ out of 
Pollock’s definition, those words being considered as unnecessary. 
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Moreover, instead of the words ‘all or any of them on behalf of 
. all of them’ the words ‘all or any of them acting for ^11 have 
been used. These words convey the idea of mutual agency wbicn 
is essential for every contract of partnership. 

Section 4 requires the presence of the following essentials to 
constitute partnership. 

1. An agreement, 

2. Carrying on of business, 


3. Sharing of profits, and 

4. Mutual Agency. 

When all the above four elements are present in a 
certain relationship that is known as partnership. The elements 
are discussed below in detail. 


1. Ad agreement.— Partnership arises by an agreement 
between two or more persons to constitute partnership. Agreement 
here means a contract. Such an agreement may be express or 
implied, but the agreement, has to be there. If the basis of the 
relationship between certain persons is not an agreement the 
association would not be a partnership. Some associations may 
be created without an agreement e. g., the association between 
certain persons may arise from status as in the case of members 
of a Joint Hindu Family. Similarly two or more persons could 
become joint owners of some property by operation of law, for 
example, on the death of a father, two sons jointly inherit 
his business. The members of the Joint Hindu Family or the 
joint heirs in the above illustration cannot be called partners, 
the main reason being that their association is not the 
result of an agreement between those persons. To make the 
things further clear section 5 expressly provides that “the 
relation of partnership arises from contract and not from status”. 
Thus It IS the clement of agreement which distinguishes a 
partnership from various other relationships like members of 
a joint Hindu family, joint owners or joint heirs. There 

,.^bich debars these persons, i. e., the 
Hindu family, joint heirs or joint legatees from 
constiiuting a partnership. For example, if two sons inherit the 

<*0 not iP-'o facto become partners, 
acquired joint interest in the business, they may wind 
up the same and share the proceeds. However, if the/ aeree 
expressly or impliedly, to jointly continue that business, ®hey 


mtl! V. —T. iUCIi UUblDCSS. t 

will become partners. The position was thus exntained i 
decision of (he Andhra Pradesh High Courli; ' 


ID a 


A.p. V. Jaldu top.n„a R.„, A. I. R. 1959 

I- L. R. 41 Mad. 939. Saiteraju v. Pallamraju, A. I. R. igjg Mad. 950: 
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“There can be no quarrel with the proposition that a co- 
ownership is not the same thing as partnership. The mere fact 
that the legatees or donees under a will or a deed inter vivos as the 
case may be, or heirs at law happen to have common interest in 
something which is divisible amongst them would not make them 
partners. But, if such persons continue the business either after 
the death of the testator or when the inheritance falls as the 
case may be it could not be postulated that there was no partner- 
ship. 

They are not precluded from carrying on such a business. 
When the business is continued, there is an implied agreement 
amongst the \arious individuals having a common interest in the 
business.” 

Similarly, after disruption of a joint Hindu family, its 
members may form a partnership. If such members of the family 
on creating partnership agree that the business would be managed 
by only one of them or restrictions or limitations are placed on the 
rights of some of the partners or they do not get the firm 
registered under the Partnership Act for ore year that docs not 
necessarily vitiate the partnership.* 

Since the partnership is the result of an agreement, alleast 
two persons are necessary to constitute a partnership. The 
Partnership Act does not mention any maximum limit as regards 
the mumber of persons who can be partners in a partnership firm. 
The maximum limit has, however, been fixed by The Companies 
Act, 1956. According to section II of that Act the maximum 
number of persons who can carry on Banking business in partner- 
ship is 10 and for any business other than Banking the maximum 
number of partners can be 20. If the number exceeds this limit 
the partnership becomes illegal. If more than 10 persons want to 
carry on a Banking business, or more than 20 persons want to 
carry on any other business they must do so by forming a company. 

A partnership is a relationship between two or more persons 
arising out of contract between them. 

Only those persons can be partners w ho are competent to 
contract. A minor being incompetent to co tract cannot become a 
partner. 1 be Act, however, permits a minor to be admitted to the 
benfits of the firm.® 

Partnership can arise between “persons”. A partnership fictn 
is not a legal person and, therefore, “a firm as such is not entitled 
to enter into partnership with another firm or individual.’ The 

2. Murlidhar Kishaogopal v. The Commissioner of Income-tax M. P* 

A. I. It. 1964 M. P. 224; Also see Steel Brothers 6*. Co. v. Commissioner ol in- 
come-tax, A I. U 1958 S C. 315. --.irtn 

3. For further details regarding the minor’s position see notes on sccti 

30 

4. Dulichand v. Commissioner of Income-tax, Nagpur, A. I. R. 1956 
SsC. 354| dtp. 358. 
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partners of firm can, however, enter into partnership in their indi- 
vidual capacity with another individual.^ 

The partnership arises between two or more persons. Persons 
may be natural or artificial. Thus there could be a partnership 
between a number of companies.® InGangaMttal Refining Com- 
pany V. Contwssionfr of Income-tax, West Bengal'’ the Calcutta 
High Court has expressed the view that though there is a possibili- 
ty of an incorporated company forming partnership with another 
incorporated company in the loose sense of the term for the pur- 
pose of Income-tax, the regular concept of partnership cannot 
really be applied to say that an incorporated company under the 
Companies Act can enter into partnership with another incorporat- 
ed company in the regular and technical sense.® P. B. Mukharji 
J.. during the course of bis judgment (at p. 434) stated that 
"Noiionally and Jurisiically if two incorporated companies under 
the Indian Companies Act enter into a partnership, then each 
company becomes the agent for the other and agrees to share the 
profits. This will create ma'ry problems for the two incorporated 
companies. The two companies will have to be, therefore, agents 
for each other in a manner which may not be permissible at all by 
their own charters articles and memorandum. It would be 
difficult to apply the very specific rights and obligations as between 
partners in the case of Companies as partners such as in Chapter 
III (Sections 9 to 17), Chap. IV (Sections 18 to 30j. and Chap. VI 
(Sections 39 to 55), of the Partnership Act. Then there is need 
also for the registration of the firms and the companies as such 
partners in a partnership will have therefore, to, obey two masters, 
the Registrar of firms and Registrar of Companies. The access of 
each partner to the other partner’s books of accounts will mean 
i^hat ore incorporated company would be entitled to get into the 

Company which is its 

fh/i K nonsense of the Companies Act. Strangers 

then will have access to the books, accounts and papers of the 

and anYadWidial hafbwn LlTto'bc'vaUd'”'"* 

1. '“ome-..,, Bombay v. J.davji N.r.ida, & Co., A. 

1958 I; C®3'l5. Com„,„ioo.r of loco™.-, ax. A. I. R. 

7- A I. R. 1967 Cal. 423, 

8. Ibid., at p. 434. 

A. I. R. TO"fc “oi °'i?r”bMn’‘h.'w ’io k K«».lop.,, 

vf Income-tax. (1941) Cal.W.N 629 thi? Jl 
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It may beany business which is not unlawful. The Act defines 
business as including “every trade, occupation or profession’’.^ 
The deriniiion is not exhaustive and is capable of including any 
kind of commercial activity. Purchasing goods with a view to 
make profits after selling them is a business transaction. But if a 
number of persons join together to make a bulk purchase of 
certain goods and divide the very goods amongst themselves with 
a view to have the benefit of bulk purchase such persons cannot be 
called partners although each one of them stands to gain some- 
thing because purchasing goods without any idea of selling them is 
not carrying on of business. In Coope v. Eyrt^^ there was an agree- 
ment between Eyre and Co. and others that Eyre & Co. should 
purchase some oil and distribute the same between itself and the 
other persons and others would then pay for the oil to Eyre and 
Co. at the purchase price. 1 he purchase was made only in the 
name ol Eyre & Co. without any notification to the plaintiffs that 
any other person had any concern in it. 

Eyre and Co. having failed to pay, the question arose— 
could other parties, who had shared the oil, be held liable ? 

It was held that there was no partnership between Eyre and 
Co. and others who shared the oil, as the oil was not purchased 
for resale, and thus they were not liable. 

Heath, J. observed** : “Eyre & Co. are the only purchasers 
known to the plaintiffs ; entire credit was given to them alone. 
Pugh, Hattersley, and Stephens, can be liable only in the event of 
a concealed partnership, on this principle, “that the act of one 
partner binds all his co-partners, on account of the communion of 
profit and loss.” In truth they were not partners, inasmuch as they 
were only interested in the purchase of the commodity and not in 
the subsequent disposition of it.” 

The business in respect of which the partners agree to carry 
CD business must not be unlawful or opposed to public policy. It 
has been held by the Calcutta High Court in Mahadeodas v. 
Gherulal Parekh^^ a partnership where the partners agree to engage 
in forward contracts without an intention of actual delivery but 
only to deal in differences, the agreement is qierely wagering. 
Such a partnership is valid because the wagering agreements 
though they have been merely declared void, they ate not illegal, 
immoral or opposed to public policy. Wagering agreements are 
only void and not forbidden by law. A partnership agreement 
would be void if the business is forbidden by law, immoral or 
opposed to public policy within the meaning of section 23 of the 
Contract Act. Thus, where a partnership between two persons to 

10. Sec. 2 (b). 

11. (1788) I H. Bl. 37 ; 2 R. R. 706. 

12. 2 R. K. at p. 710. 

13. A. I. R. 1958 Cal. 703- 
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carry on business of transport service by obtaining permit in the 
name of one of them only involved the contravention of the pro- 
visions of sections 42 (1) and 59(1), Motor Vehicles Act, the part- 
nership is illegal and opposed to public policy. A claim on the 
basis of the settlement of accounts of such a partnership is also 
illegal and the same, therefore cannot be enforced.^* 

It is further necessary that the business must be carried on 
by all the partners or any one of them acting for all of them. 
Carrying on of a business involves a series of transactions. Merely 
a single isolated transaction of purchase and sale by a number of 
persons does not mean carrying on of the business. For example, 
A and B jointly purchase a building for a sum of Rs. 10,000 and 
after sometime they sell the building for Rs. 20.000 and share the 
gain of Rs. 10,000 equally. This transaction is not the carrying on 
of the business between A and B and, therefore, they are not part- 
ners. There is, however, possibility that the partners may engage 
in a single adventure or a single undertaking and that may involve 
the carrying on of a business. According to section 8 there can be 
“Particular partnership” between partners whereby they engage In 
particular adventures or undertakings. Thus, persons can be part- 
ners in the working out of a coal-mine or the production of a film 
because although that may be a single adventure but the same 
requires a scries of transactions and continuing relationship. 
Similary, if a number of bales of yarn arc purchased at one time, 
but the sales are to go on, profits arc to be realised and then 
diiUibutcd amongst a number ot persons, there is a carrying on of 
business.*'' The effect of distinction between a single transaction 
(also sometimes mentioned as single venture) and the carryioR on 
of the business has been stated as follows.^* 


“A single venture or transaction finishes immediately after 

'f® There is no continuity or carrying on 

of the business , in the sense that one or more partners continue 
to have the responsibility and to apply their discretion, in buying 
storing, selling and keeping charge of the moneys over a length of 
period. If this length of period, and the scope of the business are 

to a particular season or to particu^? 
quantities of commodity, then we have a particular partnershio 

f! and the scope are not Ssc: 

,r If 

1957 Mai 620 : (1957) 2 Mad L ^ Maistry, A. I. R. 

Ma^aW Karuppiah Nadar, A. 

■■■ c. 300 , 

lb. Ram Dass v. Mukut Dhari, A. I. R. 1952 V. P. 1. at p. 3. 
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cess of purchasing and selling, and keeping charge of the com- 
modities and the moneys.” 

3. Sharing of pro6t9.— The object of every partnership must 
be to carry on business for the sake of profits and to share the 
same. Therefore, clubs or societies which do not aim at making 
profits are not partnerships. The term “profits” has not been 
defined in the Act. It means net gain, i e., the excess of returns 
over outlay. 

Although sharing of profits is one of the essential elements 
of every partnership but every person who shares the profits 
need not always be a partner. For example. I may pay a 
share of profits to the manager of my business instead of pacing 
him fixed salary so that be takes more interest in the progress of 
the business, such person sharing the profits is simply my servant 
or agent but not my partner. Similarly, a share of profits may be 
paid by a business man to a money lender by way of payment 
towards the return of his loan and interest thereon, such a money- 
lender does not thereby become a partner. At one time it was 
thought that a person who shared the profits must incur the liabi* 
lity also as be was deemed to be a partner. This rule was laid 
down in Grace v. in 1775 and it was stated by Grey C. J. 

that “every man who has the share of the profits of a trade ought 
also to bear his share of the loss.” This principle was confirmed 
in 1793 in Waugh v. Carver.'® In 1860 Ibis question came for 
consideration before the House of Lords in Cox v, Hickman^^ In 
that case it was laid down that the persons sharing the profits of 
a business do not always incur the liability of partner unless the 
real relation between them is that of partners. 

The facts of Cox v. Hickman are as under : 

Smith and his son carried on business as Smith & Son. They 
got into financial ditficuliies as a consequence of which they 
executed a deed of arrangement with the creditors. According to 
the arrangement five representatives of the creditors were appoiot- 
ed as five trustees. They included Cox and Wheatcroft. The busi- 
ness of Smith and Son was to be managed by the five trustees. The 
net income of the business was to be distributed by these trustees 
amongst the general creditors of Smith & Son. -After all the 
creditors had been paid off the business was to be returned to 
Smith & Son. While the business was being managed by the trus- 
tees, the plaintiff, Hickman, supplied goods to the firm. One of the 
trustees accepted bills of exchange drawn by Hickman undertax 
ing to pay the price of those goods. Hickman sued Cox and 
Whcatcrof to recover the price of the goods supplied by him. 

The House of Lords held that although Cox and Wheatcroft 

17. (1775) 2 Wm. Blacks, 998. 

18. (1793) 2 H. Blacks. 235 ; Smith’s L. C. 

19. (I860) 8 H. L. C. 266 : 125 R. R. 148. 
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were appoioted trustees to manage tbe business but they had not 
thereoy become partners and as such they were not liable to Hick- 
man. Discussing tbe position of a person sharing the profits Lord 
Cranworth observed 

"It is not strictly correct to say that bis right to share in 
the profits makes him liable to the debts of the trade. The correct 
mode of stating (he proposition is to say that tbe same thing which 
entitles him to the one makes him liable tbe other, namely, the 
fact that the trade has been carried on, on bis behalf, i. e., that he 
stood in the relation of principal towards the persons acting 
ostensibly as tbe traders, by whom (be liabilities have incurred, 
and under whose management the profits have been made. 


Taking this to be the ground of liability as a partner, U 
seems to me to follow that the mere concurrence of creditors in an 
arrangement under which they permit their debtor, or trustees for 
their debtor, to continue bis trade, applying tbe profits in dis- 
charge of their demands, does not make them partners with their 
debtors, or the trustees. The debtor is still the person solely 
interested in the profits, save only that be has mortgaged them to 
his creditors. He receives the benefit of the profits as (hey accrue 
though be has precluded himself from applying them to any other 
purpose than the discharge of his debts. The trade is not carried 
on by or on account of the creditors ; though their consent is nece- 
ssary in such a case, for without it all the property might be seized 
by them in cKecution. But the trade still remains the trade of the 
debtor." 


Sharing of profits, therefore, although may be an evidence of 
partnership between some persons but that is not the conclusive 

^ to determine the existence of 

partnership all the relevant facts should be taken into considera- 
tion. It provides that "in determining whether a group of persons 

IS or IS not a firm, or whether a person is or is not a nartner in 
firm, regard shall be had to the real relation between fhe^nnr/i^ ® 

as shown by all relevant facts taken together .■LnmnaUo.^ if 

°f « shire of profits or a o.^ 

SrkfsnIhTXI SvrX® ‘'-s 

sharing. Paitncrs with the persons whose profits they are 


4. Mufotal Agency.-Existcnce of mutual agency is also 
20. (I860) 8 H. L. a 266. at p. 306 : 125 R. R. 148, at P. 168. 
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essential to constitute partnership. According to section 4 the 
partnership “business must be carried on by all or any of them 
acting for all.” It enables any partner to carry on the business on 

behalf of others. Every partner, therefore, can bind others by his 

act done on behalf of the firm. Every partner can be agent of 
any other partner and that relationship is that of mutual agency. 
For example, a partnership consists of A and B. A may enter into 
a contract on behalf of the firm and thereby make B bound by the 
agreement. In this transaction A is the agent and B the principal. 
Similarly, B may borrow money for the firm and A would be 
bound thereby. In this transaction B acts as agent and A is bound 
as principal. We thus find every partner occupies the dual posi- 
tion, that of the principal and agent. He is agent in so far as 
others are bound by his acts and he is also the principal in so far 
as he is bound by what is done by others. This position of mutual 
agency is to be there in every partnership. In Cox v. flickman^H 
we have already noted that although the trustees were managing 
the business of Smith and Son but they did not thereby become 
partners. The reason is that the trustees were agents of the Smith 
& Son but they were not the principals and thus there was no 
mutual agency. Smith & Son were the principals and the business 
still belonged to Smith & Son and not to trustees. Similarly, if 
the servant or agent is paid remuneration out of profits, such a 
person constitutes merely an agent of the person with whom he is 
sharing the profits. Since such a servant or agent is not also the 
principal there is no mutual agency and thus the servant or agent 
sharing the profits cannot be termed as a partner. 

Partners and firm 

Persons who have entered into partnership with one another 
are individually called partners and collectively “a firm”. In the 
eyes of law, therefore, firm is not a separate legal entity distinct 
from its members. It is merely a collective name of the indivi- 
duals who have entered into partnership. Unlike a company 
which is a separate legal enity distinct from its members and also 
a legal person, a firm is neither anything distinct from its mem- 
bers nor it is a legal person. According to Order XXX, Code of 
Civil Procedure, suits could be brought against the firm, but that 
simply means a suit against the partners of that firm. 

In commercial world the things are looked at in a different 
way. There the firm is deemed to be something different from its 
members who constitute it. In partnership accounts the firm is 
shown as a debtor towards the partners in respect of the capital 
which they bring in or any other amount brought by them in the 
firm and similarly, the partners may be shown as debtors to the 
firm for what they take out of the firm. In mercantile view the 
firm and the partners may be debtors and creditors to each other 

20-a. (1860) 8 H. L. C. 268 : 125 R. R. 148. 
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business is liable and they do not 
the family business. 


incur personal obligations 


IQ 


(4) A partnership is dissolved by the death of a partner hi« 
that IS not so in the case of death of a co*parcener. 

6. Mode of determiDiDg existence of partnership.— In deter, 
mining whether a group of persons is or is not a 6rm. or whether 
a person is or is not a partner in a rirm regard shall be had to the 

takenTogelher parties, as shown by all relevant facts 

Explanation 1 . — The sharing of profits or of gross returns 

arising from properly by persons holding a joint or common 

interest in that property does not of itself make such persons Dart- 
ners. ^ 

Explanation 2. — Ihe receipt by a person of a sharcoftht 
profits of a business or of a payment contingent upon the earning 
of profits or varying with the profits earned by a business, does not 
of itself mahe him a partner with the persons carrying on the 
business ; 


and, in particular, the receipt of such share or payment— 

(a) by a lender of money to persons engaged or about to 
engage in any business, 

(b) by a servant or agent as remuneration, 

(c) by the widow or child of a deceased partner as annuity, 
or 

(d) by a previous owner or part owner of the business, as 
consideration for the sale of the gocdwill or share 
thereof. 

does not of itself make the receiver a partner with the per- 
sons carrying on the business. 

Comments 


We have already noted that to constitute partnership all the 
■essentials mentioned in section 4 of the Act have to be there. One 
of the essentials is sharing of profits as between the partners. This 
section gives a caution that the presence of merely some of the 
essentials need not necessarily mtan that there is a partnership. 
In determining whether there is partnership or not, regard shall be 
had to the real relation between the parlies, as shown by all rele- 
vant facts taken together. Explanation 1 makes it clear that 
sharing of profits between certain persons does not of itself make 
such persons partners. 

Explanation 2 mentions four particular instances where a 
person may he sharing the profits with another, or may be getting 
some payment contingent upon or varying with the profits and still 
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the real relation between the persons thus sharing the profits may 
not be that of partners. 

1. Money-lender sharing the profits. 

At one time it was thought that a person sharing the profits 
must also incur the liability of a partner.'^' In 1860 the House of 
Lords in Cox v. Hickman‘S laid down that it would not be correct 
to infer partnership fro.m the mere fact that certain persons are 
sharing profits. It has to be seen as to why a person is sharing 
profits and what is the real relationship between the persons 
sharing the profits. In Co;c v. Hickman the firm of Smith & Son 
got into financial difficulties. They executed a deed of arrange- 
ment with their creditors. According to this arrangement five 
representatives of the creditors, known as the trustees, were to 
manage the business of Smith & Son and to apply the profits in 
payment of amount due to the creditors. After the creditors had 
been paid off the business was again to be handed over to Smith & 
Son. The trustees included Cox and Whcatcroft. The plaintiff, 
Hickman, supplied goods to the firm while the business was being 
managed by the trustees and one of the trustees accepted bills 
drawn by Hickman undertaking to pay for the goods. Hickman 
j u ^ Whcatcroft to recover the price of the goods sup- 
plied by him. It was held that although the creditors were sharing 

fifm I f the business was being managed by the trustees, 
still the relationship between Smith and Son on the one hand and 

(including trustees) on the other was that of debtor 

WheatJ?rtf?^ not that of partners and, therefore, Cox and 
Wocatcrofl could not be made liable* 

V. Co«r/o/ Wards,-^^ & Hindu Raja 
money to a firm. The Raja was given 
coramissinS*^^'^*^^ control over the business and he was to get 
intir?.? ““V* r«payment of his loan with 12 per- 

agreement - ^*^‘1 ®o°**'actcd by the firm while the said 

was nm force, because the inteotioD in the agreement 

Rtk“who“h “> 

2. Servant or agent sharing the profits. 

or agerVn“thc 'o a servant 

business can take more interest in the 

assistanf is: a nZ'ot brok^a.*” ''' an 

and above his salary * At 1“ 

5>ttiary. At times he signed some letters and docu- 

2H.Black.°S' - 1‘”5)2W„. ni.ck., 998 ; Waugh v. Crv.r, (.793) 

(i900 6GaI.W. N. 429. 
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ments on behalf of the firm. It was held that such a servant onlv 

acted as an agent for the firm and the mere fact that he shareH 
the profits did not make him a partner in the firm. Similarly in 
Munshi Abdul Lain v. Gopeswar;^* A, who had undertaken to load 
and unload railway w’agons for a limited company, appointed B to 
do that job. B was to be paid 75 per cent of the profits and was 
also hable tor the losses, if any. It was held that the relation- 
ship between A and B was that of principal ard aecnl and 
not partners. 


3. Widow or child of a deceased partner sharing profits. 

Sometimes on the death of a partner the widow or the child 

of the deceased partner may be given a share of profits in accord- 
ance with an agreement which may have been entered into bet- 
ween the partners. Such widow or child does not become the 
partner merely because he or she is sharing the profit in the busi- 
ness. 


In Holme v. Hammond^^, 5 persons entered into partnership 
fop 7 years and agreed to share the profits and losses equally. 
They further agreed that if any one of them died before the expiry 
of the said period of 7 years, the others would continue the busi- 
ucss and pay the share of the profits of the deceased to his execu- 
tors. On the death of one of the partners the survivors continued 
the business. The executors of the deceased, who did not actually 
take any part in the management of the business, were paid l/5ih 
share of profits made since the death of the deceased. The plain- 
tiff sued the e.xecutors of the deceased to make them liable in res- 
pect of a contract entered into by the surviving partners after the 
death of the deceased partner. It was held that the executors, 
though sharing the profits, had not become partners and, therefore, 
they could not be made liable. 

There is no bar to the widow or the son of a deceased part- 
ner to enter into partnership after the death of the deceased, but a 
clear agreement to that effect has to be proved.'^^ 

4. Seller of goodwill sharing the profits. 

A person selling the goodwill of his business may be entitled 
to share the profits of a business in consideration for the sale of 
goodwill, such a person will not become a partner merely because 
he is sharing the profits with the person carrying on such business. 
In Pratt v. Strick'^, a doctor sold the goodwill of medical practice 
and entered into an agreement with the buyer of the goodwill that 

26. A. I. R. 1933 Cal. 20* : (1932) 56 Cal. L. J. 172. 

27. L. R. 7 Ex. 218. ... » , d 

28. CotDmissioDC'* of Income-tax v. M/i- Kcdarmall V. Keshardeo, 

1968 Assam & Nagaland 68. . , 

29. (1932) VTaxCas. 459. Ro>vliDSOD v. Clarke, 15 M. \V. \ 

Hauksley v. Outracn, (U92) 3 Ch. 359. 
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hi Culd Ve enUUed^rhalf \lt stilt of pr'om/an/ 

7 Partnershio at will.— Where no provision is made by 

contract between the partners for the duration 

or for the determination of their partnership, the partnership 

“partnership at will.” 

r'Ammpnt^ 


Partners are free to agree as to how long partnership between 
them will continue. If they decide the duration of 
is known as parnership for a fixed term. This section provides 
that where there is no provision in the contract between the part- 
ners for the duration of their partnership, the partnership is a 
partnership at will. In case the partnership is at will, obviously 
the partners do not bind themselves to remain partners with each 
other for any specific period. They are* in such a case, free to 
break their relationship at their sweet will. Sec. 32 (1) (c) provi- 
des that where the partnership is at will, a partner may retire by 
giving a notice in writing to all the other partners of his intention 
to retire. Similarly, in case of partnership at will, dissolution 
of the firm can be sought by any partner by giving a notice in 
writing to all others. Section 43 provides that where the partner- 
ship is at will, the firm may be dissolved by any partner giving 
notice in writing to all the other partners of his intention to dis- 
solve the firm. The firm is dissolved as from the date mentioned 
in the notice as to the date of dissolution or, if no date is so 
mentioned, as from the date of the communication of the notice. 

If the agreement contains any provision which is inconsis- 
tent with the partnership at will. e. g., retirement is not pcwsible 
at the sweet will of a partner but notice of a certain duration is 
needed before a partner can retire, or, dissolution can be possible 
only under special circumstances, such a partnership is not a 
partnership at will. 


8. Particular partaership.— -A person may become a partner 

with another person in particular adventures or undertakings. 

% 

Comments 


This section contemplates existence of partnership in respect 
of a particular adventure or undertaking e. g., there may be part- 
nership for working a coalmine or producing a film. The section 
makes it clear that single adventure or undertaking would cons- 
titute “business” as defined in S. 2 tb) of the Act. 



CHAPTER III 

RELATIONS OF PARTNERS TO ONE ANOTHER 

lotroduction 

This chapter deals with mutual relations between the part* 
ners /. e., the rights and duties of the partners inter se. Sec. II (1) 
pro\ides the general rule that the partners are free to regulate 
their mutual rights and duties by a contract between themselves. 
Such contract may be express or it may be implied. This rule is 
subject to the provision of this Act. Sections I2 to 17 in this Act lay 
down various rights and duties of the partners and all these pro- 
visions are subject to contract between the partners. Some duties 
have been mentioned in Secs. 9 and 10. Ibese two sections are 
not subject to contract between the partners and, therefore, the 
duties mentioned therein are applicable to all partnership. The 
following are the rights and duties of the partners mentioned in 
this chapter. 

Rights of the Partners 

1. Right to take part in the management 

According to Sec. 12 (a) every partner has a right to take 
part in the conduct of the business of the 6rm. Since the business 
belongs to all the partners in the firm, no partner can be debarred 
from taking part in the management. 

2. Right to express opinion 

According to Sec. 12 (e) any difference arising as to ordinary 
matters connected with the business may be decided by a majority 
of the partners. For matters of fundamental importance, for 
example, in case a change in the nature of business is to be made 
or a new partner is to be admitted, consent of all the paiinets is 
necessary. Every partner has been empowered to express ms 
opinion before the matter is decided. Therefore, even though in 
ordinary matters the decision of the majority of the pmincrs 
would prevail but they are bound to consult every partner bciorc 
the decision is taken. 

3. Right to have access to books of the firm 

According to Sec. 12 (d) every partner has a right to have 
access to and to inspect and copy any books of the firm. This 
right is available to both active and dormant partners- This right 
is not only in respect of books of accounts but in respect of any 
books of the firm. The partner could exercise this right either 
personally or by engaging an agent for the purpose. 
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rBLATIONS 




‘obtr oTa^y partnership is re share .he profit of a 

u • Thfnanne^s are free to decide about the proportion id 

business. the proBts and losses. In case the 

which they any agreement to that effect, according 

^”^?.®e%3^bUbc Partners are entitled to share equally in the 
proms earl^d! fad s';."!! con.ribate equally to the losses sus.a.ned 

by the firm. 

Unless Otherwise agreed a partner is not entitled to receive 
fnr takins oatt in the conduct of the business. If 
anTna fn^ devotes mire in the business than others, the 

nartners are free to agree that such a partner would be getting 
some additional salary, commission etc. for such work done by 

him. 


5. Right of interest on capital and advances 

Generally no interest on capital subscribed 

to be given because the partners share the profits of the 
of the firm. In case the partners agree that interest on capital is 
to be given, according to Sec. 13 (c) such interest shall be payable 
only out of profi’s. 

Sometimes over and above the capital subscribed by the part- 
ners the firm may need extra money. In case a partner makes any 
payment or advance beyond the amount of capital he has agreed 
to subscribe, he is entitled to interest thereon at the rate of six per 
cent per annum, acccording to Sec. 13 (d). 


6. Right to indemnity 

A partner while acting on behalf of the firm may make cer- 
tain payments and also incur some liabilities. According to Sec. 
13 (e), he is entitled to claim indemnity for the same. The 
indemnity can be claimed for the acts done by a partner in the 
ordinary and proper conduct of the business and also for doing 
some act in an emergency for the purpose of protecting the firm 
from the loss. 


Duties of the partners 

1. Duty to carry on the business to the greatest common advantage 

Partnership is based upon mutual confidence and trust. It is, 
therefore, necessary that no partner should gain any personal 
advantage at the cost of others. One of the duties mentioned in 
Sec. 9 is that partners must carry on the business to the greatest 
common advantage. This provision is to be read with Sec. 16 (a), 
which provides that if any partner derives any profits for himself 
from any transaction of the firm, or from the use of the property 
or business connection of the firm or the firm name, he shall 
account for that profit and pay it to the firm. In Bentley v. Craven 
one of the partners of a firm of sugar refineries was assigned the 
duty of purchasing sugar from the market for being re ined. 
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instead of purchasing sugar from the market for the firm, supplied 
his ovv n sugar which he had purchased earlier at a lower price. 

It was held that this partner was not entitled to keep this profit 

with himself. 

2. Duty to be just aud faithful to each other 

.Another duly mentioned in sec. 9 is that the partners must 
be just and faithful to each other. There is mutual agency bet- 
ween the partners and the act of one partner binds all others, it, 
therefore, becomes the duty of the partners that they perform 
their functions with utmost fairness. Sec 33 expressly provides 
that while expelling a partner from the firm the other partners 
must exercise this power in good faith. Similarly, good faith is 
also needed when an active partner acts on behalf of a sleeping 
partner or one partner purchases the share of another partner. In 
case a partner betrays confidence, he is accountable for the same. 

3. Duty to reader true accounts and full information 

It is the duly of a partner to keep and render true and com- 
plete accounts of all partnership moneys with him. Since every 
partner has a right to have access to the accounts of the firm, such 
accounts must be made available whenever so required. 

Every partner is an agent of the firm. According to the law 
of agency information to the agent is deemed to be information to 
the Principal. Sec. 9 makes it incumbent on ever)' partner to pass 
on full information of all things affecting the firm to his other 
fellow' partners. 

4. Duty to indeaiDify for fraud 

A firm is liable towards the third party for any fraud or 
wrongful act or omission of a partner done in the ordinary course 
of the business of the firm. Sec. 10 provides that if a partner 
commits a fraud against a third party and the third parly makes 
the firm liable for the same, the guilty partner is bound to indem- 
nify the firm for the loss thus caused to the firm. This provision 
is mandatory and not subject to the contract between the part- 
ners. A partner, therefore, cannot contract himself out of the 
liability stated above. 

5. Duty to be diligent 

According to Sec. 12(b) every partner is bound to attend 
diligently to his duties in the conduct of the business of the firm. 
Sec. 13 (0 further provides that if any loss is caused to the firm 
by the wilful neglect of a partner in the conduct of the business 
of the firm, such partner shall indemnify the firm for the loss. 

6. Proper use of firm’s property 

According to Sec. J 5 the property of the firm shall be held 
and used by the partners exclusively for the purpose of business 
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of pe firm. Sec. 16 (a) provides that if a partner derives any 
profit for hjmself from any transaction of the firm or from the use 
of the property or business connection of the firm or the firm 
name, he shall account for that profit and pay it to the firm. 

7. Dafy not to compete 

It has been provided in Sec. 11 (2) that even though accord- 
ing to the Indian Contract Act an agreement in restraint of trade 

® contract that a partner 

shall not carry on any business other than that of the firm while 

he IS a partner. In case they agree to that effect a partner carry- 

t\on Jn business can be restrained through an injunc- 

w«n ih. by » contract bet- 

ween the partners, a partner would be free to carry on other 

the s^me business is V 

□fi to competing with that of the firm, accord- 

acLuni partner carrying on such a business shall 

fhat b^usTnli With htaself " ""'P P'°«'* <>f 

the same, unless the nafroL. Kv o ^ partners remain 

the same. partners by an agreement prefer to change 

(i) Change in the constitution of the firm 

wh.„V«w*U"rt«r°rSduc“d 

partner by retirement exoiilsfnn ^in?? a 

ntutoal rights and dSlics onie nartr,?"'"?-*’ The 

inspite of the change. * partners continue to be the same 

(iO Business carried on after the expiry of the term 

ness is con*iin*lj^d*^”vcn^after'lhe ex^n^ ^ 

nghts and duties of the part‘Vrs'^l1,frL“ict beThe'^a' ”e“‘“^' 

(3) Carrying oat of additional uadertakioga 

adventufeTo^'L^d^Ttatoy^l'''"''-* mrre specific 

adventures or undenakinef also a firm carries out other 

tbe partners will conlinueVbe JhJsaTe "®^^^ and duties of 


on 


the business on'hl firrtoTh'e grfatesTMm ' ‘’““h*' ‘® 

greatest common advantage, to 
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be just and faithful to each other, and to render true accounts and 
full information of all things affecting the firm to any partner or 
his legal representative. 

Comments 

This Chapter deals with the relations of partners to one an- 
other, i. e., their mutual rights and duties. 5 %ec. H (1) provides 
that the partners themselves may decide about their mutual rights 
and duties by a coniraci between themselves. Ss. 12 to 17 lay down 
rules regarding their mutual rights and duties and all these p^yi- 
sions are subject to contract between the partners. Ss. 9 and 10 lay 
down certain duties by which all the partners are bound. The 
duties mentioned in this section are as under ; 

(1) To carry on the business to the greatest common advan- 
tage j 

(2) To be just and faithful to each other ; 


firm. 


(3) To render true accounts ; and 

(4) To render full information of all things affecting the 


% m w 

1. Duty to carry on the business to the greatest common advantage 

Every partner should act to the greatest common benefit of 

all the partners rather than gaining any 

^Ynense of others. This provision has to be read with section m 

(a) of the Act according to which if a partner P/®of 

for himself from any transaction of the firm, or from the use o 

thl property or business connection of the firm ft 

he shall account for that profit and pay it to the firra^. Thus, ^f^ 

partner makes any secret profit out of any ^ nership 

or instead of procuring a contract to the advantage 

firm flkes the contract in his own name, or instead or setting 
fiJS’s goods to a^?hird party purchases them at a low« price him- 
self. or^nslcad of purchasing goods from he cannot 

profit to the firm. 

In Bentley v. Crflv^n». a firm which had been established for 

refining pnrc*iase 

was considered tope expcri lu lu j . -..-^hasina sugar trom 

1* (1853) 18 Beav. 75 ; 104 R. R. 373. 
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In Gardener v. McCutcheon"^, a number of persons were the 
u joint owners of a ship which was to be employed for their common 
benefit. One of them, who was the master of the ship, traded on 
k made considerable profit. It was held that 

the defendant was not entitled to use the partnership property for 
his prn^te benefit and, therefore, he was bound to account for 
tbat pront lo the other co-partocis* 

2. Duty to be just and faithful to each other 


their mnfnSt ‘ with others on the basis of 

ween t?. no . trust. There is mutual agency bet- 

he hinH Vh partner is the agent of all others and 

fore «nen??H ^ unlimited extent. Every partner is there- 
narine^ mnet Just and faithful to bis co-partners. The 
«c 33 functions with utmost fairness. Thus, 

auihoriserthrivn,..!-®” ‘r the partners 

exercise this noiSr of a partner, the fellow partners must 
purchases ih.>^cko good faith. Similarly, when a partner 
aciioa on behalf o/f another partner or a working partner is 

in which a nirtn.r « Iransaction 

others there k Tne-rt r advantage at the cost of 

deoce ^cp^ed ^ partner betrays confil 

cost of other pariners^ets aee personal advantage at the 

partner same- In case a 

o- 8., one partn« commit^'^dV, destroys mutual confidence, 
can be a ground Partner’s wife 

firm.* ® ° court may order dissolution of the 


3. Doty to render true accoaats 

account *Sf ^a^lV” hV*na?m«shi n render true and complete 

“lake these accounts available iS must 

partner has a right triave 

of the books, including the occ« to and to inspect any copy any 

f ip funds in He hanIs'Sf a par.ner'’ Parlne/- 
Jy for the purpose of the firm^s hnsin spent by him proper- 

should keep proper louche “in concerned 

not mix up his money with that of ^thj «PCDses. He should 
spend or misappropriate he wrongly 

“countable for'JEe s'LLHolarLH^hc fiHm 

"“de'dlu r??a“Z be^‘ and fust. Ut- 

partner is also an aeent nf rh* c * between the partners Everv 

Whatever ioformatlfS^l'^Jf,®;®*. ‘fa^efor';, explc eJ^hat 

2 Abh. . concerning the firm, he 

3- Scc'lz’id) 5 L- R- 109. 
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will not conceal it from the other copartners but will pass on that 
information to all the partners. If a partner having knowledge of 
material facts with regard to the partnership assets purchases the 
share of a co-partner in the firm’s assets without disclosing those 
material facts the contract is voidable. In La-v v. Law.* it has been 
held that is a partner, who is entitled to repudiate the contract on 
the ground of concealment of facts by the other copartner does 
not insist on full disclousure, but rather agrees to the modification 
of the original bargain, such a partner cannot subsequently 
repudiate the contract. 

10. Doty to indemaify for loss caused by fraud. — Every part- 
ner shall indemnify the firm for any loss caused to it by his fraud 
in the conduct of the businss of the firm. 

CoromeDts 

The firm is liable not only for the contract made by one of 
them on behalf of others but also for wrongful act or omission of 
a partner ac'ing in the ordinary course of business of the firm. If 
a partner commits a fraud against a third party while acting in 
the ordinary course of business of the firm, the third party can 
make the firm liable for the same. This section entitles the firm to 
recover indemnity from the partner guilty of fraud because of 
which the firm had to suffer the loss. Un'ike the provisions of 
sections 12 to 17, the duty mentioned in this section is not subject 
to the cODiracl between the partners. It is, therefore, not possible 
for a partner to negative his liability t awards the firm for loss 
caused to the firm due to bis fraud. This section in absolute terras 
provides that every partner shall indemnify the firm for any loss 
caused to the firm by his fraud in the conduct of the business of 
the firm and leaves no scope for the guilty partner to control him- 
self out of such liability. 

11. DelermiDatioa of rights and doties of partners by con- 
tract between the partners.— (1) Subject to the provisions of this 
Act, the matual rights and duties of the partner of a firm maybe 
determined by contract between the partners, and such contract 
may be expressed or may be implied by a course of dealing. 

Such contract may be varied by consent of all the partners, 
and such consent may be expressed or may be implied by a course 
of dealing. 

(2) Agreeruent in restraint of trade. — Nolhwithstanding any- 
thing contained in section 27 of the Indian Contract Act, 1872. 
such contracts may provide that a partner shall not carry on 
any business other than that of the firm while he is a partner. 

Comments 

This section incorporates the general principle that subject to 
4. (1905) I Ch. 140. 
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the provisions of this Act the partners are free to make any agree- 
ment they like to govern their mutual rights and duties. Accord- 
ingly, the provisions of sections 12 to 17, 20 and 42 have been 
expressly made subject to contract between the partners. Provi- 
sions of sections 9 and 10, however, are not subject to the con- 
tract. Thus, the partners arc free to decide that some of them 
will be getting some salary in addition to the pro6ts. They mav 
also decide about the proportion in which they will be sharing the 
proms and losses. They may also vary the contract whenever they 
Jiice by their mutual consent. 
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those so entitled will be eligible to conduct the business. 

Sub-sec. (b) — Duty to be diligent 

Every partner is supposed to attend to his duties diligently. 
If a partner is negligent in the perforraance of his duties this may 
cause loss not to that partner alone but to the whole firm. It has, 
therefore, been provided in sec. 13 (f) that if the firm suffers any 
loss by the wilful neglect of a partner he shall indemnify the firm 
for the same. Taking part in the conduct of the business of the 
firm being the duty of a partner, it has been provided in sec. 13 
(a) that a partner is not entitled to receive remuneration for 
taking part in the conduct of the business. This is subject to 
contract between the partners and therefore, if the partners 
so desire they may decide about the remuneration to be paid to 
a partner. 


Sub-sec. (c) — Right to express opinion 

When there is difference of opinion between the partners 
majority of the partners cannot ignore the minority and take 
decisions without consulting them. The difference of opinion may 
be either (i) as to ordinary matters connected with the business, 
or (ii) matters of fundamental importance. 

Clause (c) provides that any differences arising as to 
ordinary matters connected with the business may be decided by a 
majority of the partners. But before the matter is decided every 
partner must be provided with an opportunity to express his 
opinion. In this connection Lord Eldon observed,® “I call that the 
act of all. which is the act of the majority, provided all are con- 
sulted, and the majority are acting bona fide, meeting, not for 
purpose of negativing, what any one have to offer, but for the pur- 
pose of negativing, what, when they met together, they may, after 
due consideration think proper to negative : For a majority of 
the partners to say,— We do not care what one partner may say, 
we, being the majority, will do whai we please, — is, I apprehend, 
what this Court will not allow.” The power of the majority has 
to be exercised in good faith. If the majority of the partners 
decide to expel a partner without suflBcjcnt cause, the expulsion 
would be set aside.® 

When the matter is not an ordinary or a routine matter but 
is of fundamental importance consent of all the partners is need- 
ed. Admission of a new partner to the firm or a change in the 
nature of the business are the matters of this nature. Ibis pro- 
vision being subject to contract between the partner, they may 
decide that in all matter it is the decision of majority which will 

prevail. 


1022. 


5. Const V. Harris (1824) T. 6*. R. 196, at p. 5W. 

6. Blisset V. Daniel (1853) 10 Hare. 93 ; 90 R. 


R. 454 : 68 E. R. 
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Sub-sec. (d)— Right of access to books 

A partner is entitled to have access to the book of the firm. 
He IS entitled to inspect and copy them. This right is available 
to every partner, whether active or dormant. This right could 
be exercised either personally or through a duly authorised 

"“'’■'‘•--S-bjec. to contract be 
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(c) 
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being subject to contract between the partners, it may be agreed 
between them, that some ot them will be receiving some salary or 
otherwise extra remunet aiion. 


Sub-sec. (b) — Right to profits 


Every puriner has a right to share the profits. Generally 
the partners provide in their agreement as to what will be the 
proportion in which they will share the profits. For example, in 
a firm of three partners, it may be agreed that the profit sharing 
proportion will be 1/2 : 1/4 : 1/4. In the absence of any such 
agreement the partners are to share the profits equally and also to 
contribute equally to the losses sustained by the firm and not in 
the proportion in which various partners contribute capital. If 
any partner alleges that their shares are unequal he has to prove 
an agreement to that effect. 


Sub-sec. (c) — Right of interest on capital 

Generally a partner has no right of interest on capital sub- 
scribed by him. The partners can, however, decide that interest 
on capital is to be given. In such a case, unless otherwise agreed, 
the rule is that such interest shall be payable only out of profits. 
That means no interest on capital will be payable unless the firm 
makes profits. 


Sub-sec. (d) - Right of interest on advances 

Sometimes a partner may make payment or give advance to 
the firm over and above the capital subscribed by him. For such 
an advance he would get either such interest as may ^5® a^eed 
upon, or if there is no agreement to that effect then interest at the 

rate of six per cent per annum. 


Sub-sec. (e) — Right to iodemoity 

A oartner is entitled to claim indemnity from the firm in res- 
nect of payments made or liabilities incurred by him either in the 

wo^M >fava ao.cd 

in his own case. 

Sub-sec. CO -Liability for wilful neglect 

ssmmMM 

Uncerned shall indemnify the firm for not 

partners arc, however, free to make a contract that they win n 




AK€r<Lia'?u 




o _o 


■-='^®D 


I'gfJ l|2)i^Cl.'Tl^ll^5J3, 

(13 


‘S •Stn.-.i 


t! 

SiKi 


'i!@g£““ prcLiea'^seiaaiHF dlG„i©^Lrai'isji: 

fov SD3jdl^?@i?3'§fasG ©? m’ safe U r^ rm 

Hrh-m) Mi s mMl 0?ikeil. Jti 'j. 


's m 


\'3 


I k 

r 


Hi® ifii?® IffilSSl'S t. 2©£i-Q U2>m3S ®jl ©SPSS'S- 


ms :imv ^]?G£i£sa’A ^'^ss 

'I'- Ci-Q i?::ftA:{'G >£.? L^fiis ©S'ia©GS2 

fesmESG l^ 


as s®i 2 ss ?;ji'E'eifl5:?j2€ GJtis.- 

'dE sis :^d©&So 

7£c •t^' iS>(^ ifv 



!9 ik a;he rs®^^?gt3 G'f '’-ft\!S ©.E i(ilf?'7iC 

13;®^=, 



s m 


>n ^-5 


•k 


^sitx" )ire prsci>*^r(!^’®i5'£in3^®?3 fhi©T-Q^ feslM-g^g ll® 

a:?.’ d5"(^.(^] a© toia s©J©feesJ fe fife £^jsa, 

^^asauftCfiSig mvio Jl$ lr(**']s;'A«.i]a:-£!''i^- d! Jifia' ,„> 

mfr$5mf.v§l^ csff Gils 3 jwi?©§-s§ @ii’ Gisis iSgin 
m ‘fej [piTOGg se 41 i5}Q!}®siiia! i!£s;g ©^ a rja’i&niGL'p Mw.ecma:? 

Cia® £]3£s©Iafi32® ©H $ iSa'iiiii 'ikg ©f JSfi'g E'^iirii G© fe -®.M5Ef!'’ 

ay Cffi dba psiifMAGiBG ©if cl® mY^> XIsMI'lM?® Gfe xj:0 

pA.iGaiG/^« :<s«;c_P!^' ®T ag[?s@,ij5!®iijG ^iasidl® £§ G® =5:4113 sesgi^CsG® Sfe 
©If afe 4 g^» i^faEsss ®g1^gi?w 3§© ril:^ rLfferrc^iw ^ g5;@ 

Li?® '5'^£ll!l eesissisi wisfi fiist ftSSCAi'a fiin sMs sseGr.©rrc:. 

©i? cfe ffir. 


IM ©,;%k®:3^ 






a 




!w33£c il3 :V? m 
flG fw 

Ji'o 3cj]) ^ Si^Viiildl '^'q 


-- tii;? 


s‘ ■ 5-!:^ Ssfey •ffo S 


h ~ 


iim^} ^ a, % 


ofl 


=Co'd.6 


)<r 


IpcSS 


34 


7HB INDIAN PABTNBmSHIP ACT 


by a business, beyond the mere value of the capital stock 
fund and properly employed therein, in consequence of the’generai 
public patronage and encouragement which it receives from con- 
stant or habitual customers. It is an advantage which a business 
acquires by its reputation. A nrwiy established business may not 
be able to attract many customers but when this business gets estab- 
lished and earns goodwill it may b3 able to attract more customers 
giving it an obvious advantage of making more profits. Goodwill 
being the property of the firm it may be sold either separately or 
along with other property of the firm.i^ 

Property purchased with the partnership m->ney is deemed to 
be the properly of the firm. If a partner purchases some property 
with partnership money in his own name, it is deemed to be the 
partnership property being held by the partner on behalf of the 
firm. Thus, land purchased with the partnership money but in the 
name of a partner,** or shares purebashed by a partner with the 
firm’s money in a partner’s name,*^ or insurance policies taken on 
the lives of the partners the premium for which is paid by the 
firm, arc deemed to be the property of the firm.^* 

15. Application of the property of the firm.— Subject to 
contract between the partners, the property of the firm shall be 
held and used by the partners exclusively for the purposes of the 
business. 

Comments 

The property of the firm belongs jointly to all the partners 
and no one can use the same for his personal advantage. Although 
every partner has an interest in the property but no one can deal 
with any specific item of property as his own. In Addanki NarO' 
yanappa v. Bhakara Krishnappa, the Supreme Court explained the 
nature of the rights of the partners in the following words*^: 

“...whatever may be the character of the property which is 
brought in by the partners when the partnership is formed or 
which may be acquired in the course of the business of the 
partnership it becomes the property of the firm and what a partner 
is entitled to is his share of profits, if any, accruing to the partner- 
ship from the realisation of this property, and up on dissolution 
of the partnership to a share in the money representing the value 
of the property. No doubt, since a firm has no legal existence, the 
partnership properly will vest in all the partners and in that sense 
every partner has an interest in the property of the partnership. 
During the subsistence of the partnership, however, no partner can 
deal with any portion of the properly as bis own. Nor can he 


13. 

14. 

15. 

16 . 
17. 


>tc. 53 (1)* 

kx'^p*ConMll?’3^1^ac. 201 ; Ex. p. Hinds, (1849) 3 De G. 6»- S, 163. 
(d rc Adarji» A. I- R. 1929 Itom. 67, 

I. Ra 1966 S. C. 1300, at p. 1303* 
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. assign his interest in a specific item of the partnership property to 
J anyone. His right is to obtain such proBts, if any, as fall to his 
share from time to time and upon the dissolution of the firm to a 
share in the assets of the firm which remain after satisfying the 
liabilities.’’ 

The properly of the firm has got to be used exclusively for 
the purpose of the business of the firm. If any partner derives any 
profit or personal advantage by the use of the property of the firm 
he has to account for that profit and pay the same to the firm.^^ 
This rule is subject to contract between the partners. 

16. Personal profits earned by partners. — Subject to contract 
between the partners — 

(a) if a partner derives any profit for himself from any 
transaction of the firm, or from the use of the property 
or business connection of the firm or the firm name, 
he shall account for that profit and pay it to the 
firm ; 

(b) if a partner carries on any business of the same nature 
as and competing with that of the firm, he shall 
account for and pay to the firm all profits made by 

'' him in that business. 


Comments 

Sob-sec. (a)— Personal profits earned by a partner 

partnership business is the joint business of all the part- 
ners and, therefore, duty of a partner is to act to the greatest com- 

Se personal profit at the cost of 

business of the firm. According to the rules of the law of aeenev 
no agent can deal on his own account in the business of afenev 

(i) from any transaction of the firm, 

Ihe'arm'or!' connection of 

(iii) from the use of the firm name. 


I®- Sec. 16 (a). 

20* w’ oi«’ Contract Act 

^ 0 . Sec. 216, Indian Contract Act. 
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In Bentley v. Cravcrr^, one of the par'.ners in a firm of sugar 
refiners, who was considered expert in the job, was entrusted with 
the duty of purchasing sugar for the firm for being refined. He 
himself was a wholesale dealer in sugar. He supplied his own 
sugar, which he had purchased at a lower price, to the firm at the 
pre\ailing market rates and thereby made considerable profit. He 
did not let his co-partners know that he was selling his own sugar 
to the firm and thereby making profit out of this transaction of the 
firm It was held that he was bound to account to the firm for the 
profit thus made by him. 


Similarly, if a partner, without the knowledge of the other 
co partners, directly or indirectly, himself purchases the properly 
of the firm and thereby gains some benefit, he has to account for 
that benefit to the firm. In Gordon v. Holland^^, a partner sold the 
land belonging to the firm to a bona fide purchaser and then re- 
purchased that land himself, it was held that all the benefit made 
by this partner on re-purchase of the land bad to be given to the 
firm. 


Sub sec. (b) — Profits earned in competing basioess. 

A partner is supposed to devote himself solely to the busi- 
ness of the firm. He should not carry on a competing business. If 
a partner carries on any business of the same nature as and 
competing with that of the firm, he shall account for and pay to the 
firm all profits made in the competing business. 


It has already been observed that the partners can lawfully 
make a contract that a partner shall not carry on any business 
other than that of the firm while he is a partner.'^® Such a con- 
tract protects the interests of the partners in partnership and has 
been declared to be valid inspiie of ihe rule cootaioed in sec* 27, 
Indian Contract Act, which declares an agreemcDt in restraint of 
trade as void. If such an agreement has been entered ^ into then 
the question of any partner carrying on any other business, com- 
peting or non-competing, does not arise. Injunction can be obtain- 
ed against a partner who after making such a contract tries to 
carry on some business other than that of the firm. However, 

if there is no such agreement between the partners, It is expeclea 

that a partner shall not carry on a competing business, otherwise 

he will have to account for the profits of that business to the firm. 

If the business carried on bv a partner is not of the same nature 

and is not in competition with the firm the 

retain the profits of that business to himself. The 

rule is subject to contract between the partners and. theretore, u 

is possible that a partner may be permitted by a contract to carry 

on corripeiing business and also to retain the profits of that busi- 
ness with himself. 


21. (1853) 13 Beav. 75 : 104 R. R. 373. 

22. (1913) 108 L. T. Rep. 385. 

23. Sec. ll (2). 
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17 Riahts and daties of partners after a change in 
-Subj«t ^contract between the - (a) where a change 

occurs in the constitution of a firm, the mutual rights and dxxUes 
of the partners in the reconstituted firm remain the same as they 
were imme diately before the change, as far as may be : 


(M after the expiry of the term of firm.— where a firm 
constituted for a fixed term continues to carry on 
business after the expiry of that term, the mut^l 
rights and duties of the partners remain the same 
as they were before the expiry, so far as they may be 
consistent with the incidents of partnership at will ; 


and 


(c) where additional ondertakings arc carried out.— where 
a firm constituted to carry out one or more adventures 
or undertakings carries out other adventures or under- 
takings, the mutual rights and duties of the partners 
in respect of the other adventures or undertakings are 
the same as those in respect of the original adventures 
or undertakings. 


Comments 

This section contemplates three kinds of changes in a part- 
nership firm : 

1. Change in the constitution of the firm.— A change in the 
constitution of the firm occurs either when a new partner is 
admitted or a partner ceases to be a partner by retirement, expul- 
sion, insolvency or death. 

2. Business continued after the expiry of the term. — Partners 
may have originally agreed to carry on the business only for a 
fixed term, e. g., they become partners for a term of S years. It is 
possible that inspite of the completion of the term of 5 years part- 
ners do not close down the business, but continue to run the same. 

3. Carrying out additional nndertakings. - A firm may have 
been constituted to carry out one or more adventures or undertak- 
ing but subsequently the partners may decide to carry out so one 
more adventures or undertakings. 

In all such cases the question arises that what will be posi- 
tion of mutual rights and duties of the parties after the changes 
mentioned above take place. Inspite of these changes the mutual 
fights and duties of the parters continue to be the same as they 
were existing earlier. Ibis rule is, however, subject to contract 
oetween the partners. The partners may, by a contract vary their 

rjgnts and duties when one or the other of the changes stated 
above take place. 


CHAPTER IV 

RELATIONS OF PARTNERS TO THIRD PARTIES 

iDtroductioo 


Every partner is an agent of the firm for the purpose of the 
business of the firm. The relation bet^^cen the partners is based 

upon their mutual agency and therefore an act of a partner done 

^ partners of the firm towards 

the third parly. A question may arise as to in what way and to 
what extent for the act of one partner others can be made liable 
©wards the third parly. The rules regarding the same are con- 
tamed in this Chapter. 


Since every partner has the capacity as an agent to bind the 
firm the principles of the law of agency are applicable for the 

purpose of the liability of the partners towards third parties. A 
partner as an agent can bind the firm in the following circums- 
tances : — 


(1) When a partner has actual or express authority to do an 
act. 

(2) When a partner has implied authority to do an act on 
behalf of the firm. 

(3) When a partner has an authority in emergency to act 
on behalf of the firm. 

(4) When the act although not within the authority of a 
partner is subsequently ratified by the firm. 

(1) Express authority of a partner 

Authority may be expressly conferred upon a partner to do 
certain acts on behalf of the firm. The firm is bound for any such 
act done by a partner for which the authority was conferred upon 
him. 

(2) Implied authority of a partner 

It may not always be possible to expressly mention every act 
which can be done by a partner. For certain matters it may be 
implied that the partner has a power to act on behalf of the firm. 
An authority which can be inferred from the circumstances of the 
case is known as the “implied’*, “apparent”, “ordinary” or “os- 
tensible” authority. According to Sec. 19(1), the Act of a partner 
which is done to carry on, in the usual way, business of the kind 
carried on by the firm, binds the firm. Such an authority to bind 
the firm is known as bis implied authority. What authority is 
implied, therefore, depends on the nature of the business carried 
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partner in a firm of bankers to accept deposits, grant loans, draw. 
Leeptor endorse a negotiable instrument. An authority to do all 
that^may not be there with a partner of a firm of f 

ners His authority would depend upon the nature of that parti 
S business SCO. 19 (J) mentions tho following acls as bo.Dg 
noi covered wiihin ihe implied authority of a partner : 


(i) To submit a dispute relating to the business of the firm 
to arbitration. 

(ii) To open a banking account on behalf of the firm in his 
own name. 

(iii) To compromise or relinquish any claim. 

(iv) To withdraw a suit or proceedings filed on behalf of the 
. rm. 

(V) To admit any liability in a suit or proceeding against the 
firm. 

(vi) To acquire immovable property on behalf of the firm. 

(vii) To transfer immovable property belonging to the firm. 

(viii) To enter into partnership on behalf of the firm. 

In order to bind the firm by an act falling within the implied 
authority of a partner, sec. 21 further requires that such act must 
be done in the firm name or in a manner which shows that there 
is an intention to bind the firm. For example, if taking loan is 
within the implied authority of a partner, the firm would be bound 
if the loan is taken in the name of the firm. If a partner takes 
loan in his personal name, the firm cannot be bound for the same. 


Extension and restriction of implied authority 

The implied authority of a partner may be extended or res- 
tricted. Extending implied authority means expressly conferring 
power upon a partner to do certain acts which the implied autho- 
rity does not warrant. The firm would obviously be liable for the 
same. 


In case the implied authority of a partner is restricted the 
firm can still be made liable towards thiid party for an act of a 
partner which falls within the implied authority. In the following 
exceptional cases, however, the third party is bound by the res> 
triction : — 


(i) When the third party while dealing with the firm has the 
knowledge of the restriction ; and 
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(ii) When the third party does not know or believe that 
partner to be a partner. 

For example, it is within the implied authority of a partner 
to borrow up to Rs. 1000/- but by an agreement this power is 
curtailed to R.S. 200/- only, if the third party does not know of 
the restriction and gives a loan of Rs. 1,000/- to a partner, he can 
make the firm liable for the same. 

(3) Authority in Emergency 

According to Sec. 21 a partner has an authority, in an emer- 
gency, to do all such acts for the purpose of protecting the firm 
from loss as would be done by a person of ordinary prudence, in 
his own case, acting under similar cirmumstances, and such act 
binds the firm. In emergency to protect the property of the firm 
the partner has an authority to do even such acts for which he 
does not have either the express authority or the implied autho- 
rity. 

(4) Liability by Ratification 

When a partner does an act without any authority but on be- 
half of the firm, the firm if it so likes, may approve or ratify such 
an act. After ratification the firm becomes bound by that act as if 
the partner bad been authorised to do the same. 

Effect of admission by the partner 

An admission or representation made by a partner in the 
ordinary course of business is an evidence against the firm. In 
case third parly wants to make use of such admission or represen- 
tation it can do so. The other partners, however, are free to give 
evidence and disprove such admissions or representations. 

Effect of noltce to acting partners 

A notice to an agent is deemed to be a notice to the prin- 
cipal. Sec. 24 of the Act embodies the same rule and states that a 
notice to pajtner who habitually acts in tho business of the firm 
of any matter relating to the affairs of the firm operated as a 
notice to the firm. There is one exception to this rule. If some 
fraud has been comnulted on the firm by or with the consent of a 
particular partner, notice to such a partner regarding that matter 
is not deemed to be a notice to the firm. Therefore, if a partner 
of a firm of carriers in violation of a rule of the firm, agrees to 
carry a parcel free of charge for one of his friends, the firm can- 
not be deemed to be having a knowledge of the carriage of such a 
parcel, and as such cannot be made liable towards the third party 
if the parcel is lost {Bingold v. Waterhouse). 

Natore of liability of partners 

According to Sec. 25 every partner is liable, jointly with all 
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the Other partners and also severally, for all acts of the firm done 

whireheis a partner. The liability of every partner, therefore, 

oinT and several. The liability is also unlimited. Such a 
liability is of every partner whether he is active or dormant. 

The liability of the firm for the act of a partner not only 
means liability for the contract or other lawful acts of a 
but the liability is also for wrongful acts as well. If a partner 
commits a tort or fraud against a third Party while acting on be- 

half of the firm, according to Sec. 26, the firm is liable therefor to 
the same extent as the guilty partner. In l/amlyn v. John Houston 
^ Co. one of the partners induced the clerk of a rival business 
man to divulge the secrets of the business. This amounted to the 
tort of inducing breach of contract and the other partner of the 
firm who was not aware of this act was also held liable. 


Similarly, if a partner receives some money or property on 
behalf of the firm and misapplies the same, the firm would be 
liable towards third parly. In the same way if some money of pro- 
perty belonging to a third parly has been received by the firm and 
then one of the partners misapplies the same, the firm would be 
liable for that also. (Sec. 27). 


Doctrine of Holding Out 

Generally, only a person who is a partner can be made liable 
as a partner towards a third part. Sometimes a person who is not 
a partner nor he may be associated in the business nor sharing 
the profits but still may be deemed to be a partner or held out to 
be a partner for the purpose of liability towards third party. Sec. 
28 deals with such liability. 


In order to make a person liable under the doctrine of hold- 
ing out the following essentials are needed : — 


(i) That such a person although be is not a partner must 
have represented himself to be a partner or knowingly 
permitted a representation to be made that be is a part- 
ner in the firm ; 

(U) The person who seeks to make such a person liable 
must have acted on the faith of such representation ; 
and 


(iii) Relying on the representation he must have given credit 
to the firm. 


Ihe basis of the doctrine of holding out is the application 
of the law of estoppel. One who makes a representation, on the 
basis of which another person acts to his detriment, is not allowed 
to deny that representation. For example, if the partnership 
consists only of A and B but another person C, who is not 

a partner, makes a representation to X that he is also a partner. 

A gives credit to the firm on the basis of this represeniatioo made 
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by C. X can make C liable under the doctrine of holding out. If 
C himself does not make representation but knowingly permits 
another person, for example B, to make representation that C is 
a partner in the firm, C would be liable in this case also. If, 
however. C does not know that B is making any such represen- 
tation he cannot be made liable on the basis of the doctrine of 
holding out {Munton v. Rutherford). 

The liability for the doctrine of bolding out as has been 
mentioned above, is only towards such a person who has relied on 
the representation If X relies on the representation that C is a 
partner, he can make C liable. But another person, for example, 
*Y’ who does not know such a represeniation, cannot take advan- 
tage of the doctrine of holding out to make C liable. 

The doctrine of holding out is applicable only if the person 
relying on the representation has given credit to the firm. If the 
basis <<f the action is the tort committed by one ot ihe partners, a 
person who is not a partner cannot be made liable on the basis of 
holding out {Smith v. Bailey). 

The principle of bolding out has been made applicable to a 
parter who retires from a firm or who is expelled but the public 
notice of retirement of expulsion of the partner has not been 
given. However, where after partner’s death the business is con- 
tinued in the old firm name, the continued use of (hat name or of 
the deceased partner’s rame as a part thereof shall not of itself 
make his legal representative or his estate liable for any act of the 
firm done after his death. Public notice is needed on the retirement 
as well as expulsion of a partner so that those who had the im- 
pression that a particular person is a partner now come to know 
that he has ceased to be a partner. No public notice is needed in 
case of death or insolvency of a partner. 

Rights of transfree of a partner’s interest 

A partner is not entitled to transfer the whole of his interest 
to an outsider so as to replace somebody else in his place as part- 
ner. It is, however, possible that a partner may transfer his inte- 
rest in the firm to a third party. The following is the position of 
the third party in whose favour the interest has been transferred 
(Sec. 29) 

(i) So long as the firm continues its business such third party 
does not have a right to interfere in the conduct of the business 
nor can he require accounts, nor inspect books of the firm. Such 
a transferee is only entitled to receive the share of profits of the 
transferring partner. Such a transferee shall have to accept the 
account of profits agreed to by the partners. 

(ii) If the firm is dissolved or the partner who had transfer- 
red his share ceases to be a partner then the final settlement of 
accounts of the transferring partner obviously has to be there. At 
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that time the transferee of the share is entitled, as ag/inst the 
remaining partners, to receive the share of the assets of the lifin 
to which the transferring partner is entitled, and, for the purpose 
of ascertaining that share he is also entitled to have an account 
as from the date of the dissolution. 

Position of a minor in partnership 

A minor is incompetent to contract and agreement made by 
him is void. For creating a partnership a contract is needed ana 
therefore all the partners must be competent to contract. A minor, 
therefore, cannot be a partner in a firm. Sec. 30 permits a minor 
to be admitted to the benefits of partnership. He can be admitted 
to the benefits of partnership with the consent of all the partners. 
It is necessary that a firm must be already in existence before a 
minor can be admitted to the benefits of the same. 

Such a minor has a right to such share of the property and 
the profits as may be agreed upon. He may have access to and 
inspect and copying any of the accounts of the firm. His right is 
limited only as regards the books of the accounts of the firm, 
unlike other partners he cannot have access to the other books. 
So long as he continues being associated, be cannot bring an 
action against the other partners in a court of law for an account 
or payment of his share of the property or profit of the firm but 
when he severes bis connection be can file a suit for the same. 

Since a minor is incompetent to contract, he does not incur 
any personal liability for any act of the firm. Only his share can 
be made liable. 

Minor's position on attaining majority 

When a person who was admitted as a minor to the benefits 
of partnership attains the age of majority he has to exercise an 
option, within six months of his attaining majority or of his 
obtaining knowledge that he had been admitted to the benefits of 
parcersbip, through a public notice whether he has elected to 
become a partner or be has elected to leave the firm. In case 
he fails to give any such notice then on the expiry of the said 
t^*^ r months, he shall automatically become a partner of 


Id case 
under ; — 


be becomes a partner, his position will be as 


thA rights and liabilities continue to be that of a minor uplo 

iSa ® So far as liability for 

becnnfif the firm towards the third parties is concerned, he 
firm V third parties for all acts of the 

THa i)AQe»l . sdluitted to the benehts of partnership. 

benAfite ® liability is that he has already enjoyed the 

f such acts of the firm since the date of his admission 
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liAhJu^° elects not to become a partner, his rights and 

dat« in as that of a minit^upto the 

date on which he gives a public notice. Since he severs his con- 

liable for ^f".? a public notice, his share shall not be 

iiante tor any acts of the firm done after the date of the notice. 


1 ^ minor after attaining the age of majority represents or 
Knowingly prcmits himself to be represented that he has become 
» partner in the firm, he can be made liable towards the third 
parties on the basis of the doctrine of holding out. This is irres- 
pective of the fact that actually he may have elected not to be- 
come a partner. 


18. Partner to be agent of the firm.^ Subject to the provi- 
sions if this Act, a partner is the agent of the firm for the purpo- 
ses of the business of the firm. 


Comments 

Mutual agency between the partners is one of the essentials 
needed to creare partnership. From the point of view of the third 
parties a partner is an agent of the firm of the purpose of the 
business of the firm. Even if the act of the firm is done by only 
one of the partners on behalf of the firm, the third party can 
make the whole firm liable. Law of partnership is generally 
stated as a branch of the law of principal and agent. This Chap- 
ter incorporates various rules of the law of agency as applicable to 
partnerships. 

According to Mr. Justice Story* : “Every partner is an agent 
of the partnership, and his rights, powers, duties and obligations, 
are in many respects governed by the same rules and principles as 
those of an agent ; a partner virtually embraces the character of 
both a principal and agent.” 

It has been observed by Lord Wensleydale'^ : “A man who 
allows another to carry on trade, whether in his own name or 
not, to buy and sell, and to pay over all the profits to him, is 
undoubtedly by the principal, and the person so employed is the 
agent, and the principal is liable for the agent’s contracts in the 
course of his employment. So if two or more agree that they should 
carry on a trade and share the profits of it, each is a principal, and 
each is an agent for the other, and each is bound by the other’s 
contract in carrying on the trade, as much as_a single principal 
would be by the act of an agent, who was to give the whole of 
the profits to bis employe.” 

1. Story oo partnership. SfclioD 1. 

2. C3ox V. Hickman {I860) 8 H. L. C. 268. 
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A partner is ao agent of the firm; This agency is only for 
the purpose of the business of the firm. He can enter into con- 
tracts. purchase and sell goods, borrow money and do ^ ^ 

in so far as they are necessary for the carrying on the business of 

the firm and firm will be bound by every such act. If he, on the 

other hand, does an act unconnected with the business of “rin, 
e g., purchases materials for the construction of his own building 
or borrows money for his daughter’s marriage, the firm will not 
be bound by that as he is not firm’s agent for that purpose. 

19. Implied authority of partner as agent of the firm.— (I) 
Subject to the provisions of section 22, the act of a partner which 
is done to carry on, in the usual way, business of the kind carried 
on by the firm, binds the firm. 

The authority of a partner to bind the firm conferred by 
this section is called his “implied authority.” 


(2) In the absence of any usage or custom of trade to the 
contrary, the implied authority of a partner does not empower 
him to— 


(a) submit a dispute relating to the business of the firm 
to arbitration. 


(b) open a banking account on behalf of the firm in bis 
own name, 

(c) compromise or relinquish any claim or portion of a 
claim by the firm, 

(d) withdraw a suit or proceeding filed on behalf of the 
firm, 


(e) admit any liability in a suit or proceeding against the 
firm, 

(f) acquire immovable property on behalf of the firm, 

(g) transfer immovable property belonging to the firm, or 
(b) enter into partnership on behalf of the firm. 


Comments 


We have already noted that a partner is an agent of the firm 
for the purpose of the business of the firm, A partner can bind 
other partners by doing an act either for what be has been expres- 
sly authorised or for such acts for which he is deemed to be 
authority. According to sub seo. (1) an act of a partner 
which is done to carry on, in the usual way, business of the kind 
carried on by the firm, binds the firm. Such an authority to bind 
tne firm is known as implied authority. It may not be possible to 
expressly mention what can exactly be done on behalf of the firm. 
Depending on the nature of the business, a partner has certain 
implied authority. Implied authority of a partner depends upon 
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the nature of the business of the firm. For an act to be covered 

tbc icnpiicd authority it is necessary that— 

(i) the act should be done in relation to the partnershin 
business ; ^ 

(ii) the act should be done for carrying on the business of 
the firm in the usual way ; and 

(iii) the act must be done on behalf of the firm. 

When a partner acts within such an “implied ”, “apparent” 
“ordinary” or “ostensible”’ authority, the firm will be bound to 
the third parties even though for such an act no specific actual 
authority has been conferred upon the partner. The reason fop 
making the firm liable towards the third parties for acts which 
fall within the implied authority of a partner is that the third 
party cannot always know what exact authority has been con- 
ferred on each partner, but the third party can always rely on the 
assumption that since a partner is an agent of the firm, he may be 
having an authority to do all what is necessary to carry on the 
business of the firm. Nature of the business, therefore, deter* 
mines the scope of the implied authority of a partner. If it is a 
firm of sugar merchants, sale and purchase of sugar is within the 
implied authority of any of its partners. Similarly, a partner in 
a firm of bankers may accept deposits, grant loans, draw, endorse 
or accept a negotiable instrument and thereby bind the firm. But 
if a partner in a firm of grain merchants does all that, that will 
be outside the authority of the partner for which the firm cannot 
be bound. In Mercantile Credit Com any Limited v. Garrod^, a 
firm consisting of two partners Parkin and Garrod was carrying 
on garrage business which was concerned with letting lock-up 
carriages and repairing cars. Parkin was active partner whereas 
Garrod was a sleeping partner. Sale of second band cars could 
be impliedly considered to be the business of the firm. Parkin, 
without the authority of his co-partner Garrod, sold a car to the 
Mercantile Credit Company Ltd. over which he had no title and 
received a sum of £ 700 for the same. On knowing that the seller 
had no title to the car, the company brought an action against 
Garrod to claim £ 700 from him. It was held the sale of the car 
to the company by one of the partners was an act for carrying on. 
In the usual way, the business of the kind carried on by the firm 
and, therefore, for such an act, which was within his implied 
authority, the other partner of the firm could be made liable. 

When a partner has implied authority to do something the 
firm will be bound by such an act even though the partner may be 
acting in fraud of his co-partners. This is on the basis of the 
well-established principle laid down in Llyod v. Grace, Smith & 
Co.* that the principal is liable for the act of the agent if the act 

3. (1962) 3 All E. R. U03. 

4. (1912) A. G. 716. 
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is within the scope of the agent’s authority even though the agent 
may be acting for his personal gain and the principal may not be 
knowing about the transaction. Similarly, in Hamlyn John 
Houston er* Co.® one of the partners commitleJ a tort of inducing 
breach of contract by bribing the clerk of a rival business man 
in order to know the secrets of the rival business man. The other 
partner was not aware of this tort. It was held that it was within 
the authority Of a partner to lawfully do what had been done un^ 
lawfully. Therefore, the other partner was also held liable for 
the tort. 

It is also necessary that the act done by a partner must be 
done to carry on, in the usual way, business of the kind carried on 
by the 6rm. What is usual for one kind of business may not be 
so for another kind of business. In a trading firm every partner 
will have an implied authority to borrow money for the purpose 
of the business and thus make the other partners also liable for 
the amount so borrowed.^ If the business is of a general com* 
mercial nature the partner may pledge or soil parioership 
property, be may buy goods, borrow money, contract debts, and 
make payments on behalf oi the firm, he may draw, make, sign, 
endorse, accept or transfer a negotiable instrument on behalf of 
the firm.'' In a non trading business, for example, that of an 
auctioneer, a partner cannot borrow money as it has been held in 
Wheatly v. Smiths^ that an auctioneer is not a trader because his 
bussiness was not for the buying or selling of goods. In Higgins 
V. Btauchamp.^ Milles an active partner of cinema proprietors 
borrowed money from Higgins. Higgins brought an action against 
the sleeping partner Beauchamp. It was held that business of the 
firm was not a trading one and therefore the firm was not bound 
by the loan taken by one partner in this case. 

Sec. 19 (1) IS subject to the provisions of Sec. 22 which 
further requires that in order to bind the firm the act of the part- 
ner must be done on behalf of the firm in a manner which shows 
that there is an intention to bind the firm. If an act which would 
ordinarily be within the implied authority of a partner is done by 
a partner in his personal name and not on behalf of the firm, the 
farm will not be liable. For example, a partner of a trading ’firm 
borrows money without indicating that he is acting on behalf of 
ine nrm, the loan is deemed to have been taken by the partnei for 
himself personally, for which the firm will not be liable. 

Restfictions on implied authority 

Sub-sec. (2) mentions the list of acts regarding which a part- 
ner does not have an implied authority unless there is a usage or 

5. (1905) I K. B. 81. 

6. Perumal v. A. Muhammad. A. I. R. 1958 Ker. 25. 

8 - O93V2 ® ^52 

9' (1914) 3 K. B. 1892 ; (1914-15) All E, R. 937. 
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custom of trade to the contrary. For example, a partner doss not 
have any implied authority to acquire immovable property on be- 
half of the 6rm or to transfer immovable property belonging to the 
firm. Such an act can be done by a partner only if he has been 
expressly authorised by the other co-partners to do that act on be- 
half of the firm. If a partner has done an act which docs not fall 
within his authority the same could be ratified by the other part- 
ners and upon ratification of such an act the firm Become bound 
by the same. 

20. Extension and restriction of partner’s implied authority. 
— The partners in a firm may, by contract between the partners, 
extend or restrict the implied authority of any partner. 

Notwithstanding any such restriction, any act done by a 
partner on behalf of the firm which falls within his implied autho- 
rity binds the firm, unless the person with whom he is dealing 
knows of the restriction or does not know or believe that partner 
to be a partner. 

Comments 

This section enables the partners to extend or restrict the im- 
plied authority of a partner. A partner may be expressly authoris- 
ed to do something for which he does not have implied authority. 
The firm will be bound by such an act of the partner. 


When a restriction has been imposed on the implied autbtv 
rity of a partner, such a restriction is not binding on the third 
party unless the third party has the knowledge of the restriction. 
There is a difference between the statutory restrictions which have 
been imposed by sec. 19 (2) on the implied authority of a partner 
and the restrictions on the implied authority which may be im- 
posed under sec. 20 by a contract between th* ^ 
statutory restrictions are effective against all the third parties as 
they are deemed to be having the knowledge of the restrictions. 
The third parties, however, cannot be prsumed to be having me 
knowledge of the restrictions which the partners may ^ 

contract between themselves, and, therfore, a third party 
bound by a restriction imposed under Sec. 20 if he had the actual 
knowledge of suc^a restriction. In MoWat v. 

LnfcW a restriction was placed by a Partnership deed on the 
authority of the partners to borrow money. One of the partners 
borrowed money any accepted a bill of exchange, it was held that 
since the third party did not know of the restriction, the firm was 
liable towards such third party. Similarly, in Frembhai 
Ine of the partners of a firm of carriers was authorised to draw 
Wits on thc'^fYrm to the extent of Rs. 200 each. This fact was 
Vnown to a third party in whose favour the partner made two 
p?oTsso?y not« Vr r". 100/- each. It was held that the firm 


10 (1930) 32 Bom. L. R. 1571. 

11. (1873) 10 Bom. H. C. Rep. 319. 
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could not be bound for the amount of the Notes drawn as the 
restriction on the implied authority was within the knowledge of 

^ the third party. 

21 Partner s authority in an emergency.— A partner has 
authority in an emergency to do all such acts for the purpose of 
protecting the firm from loss as would be done by a person of 
ordinary prudence, in his own case, acting under similar circum- 
stances, and such acts bind the firm. 

Comments 

A partner can bind the firm by doing an act on its behalf 
if the act falls witnin (he express or implied authority of the 
partner. Apart from that this section confers an authority on a 
partner in emergency for doing all such acts for the purpose of 
protecting the firm from loss as would be done by a person of 
ordinary prudence, in his own case. For such an act the firm 
would be bound towards the third party. The authority conferred 
by this section is similar to the authority conferred upon an agent 
under section 189 of the Indian Contract Act. If a partner makes 
some payments or incurs liability in doing an act. in an emer- 
gency, for the purpose of protecting the firm from loss, and he has 
acted as a prudent mao in like circumstances would base acted in 
his own case, the firm shall iodemnify the partner for the same. 

22. Mode of doing act to bind firm. — In order to bind a 
firm, an act or instrument done or executed by a partner or other 
person on behalf of the firm shall be done or executed in the firm 
name, or in any other manner expiessing or implying an intention 
to bind the firm. 


Comments 


. bound by the act of a partner which is done by him 

within his implied authority. In order that the firm can be bound, 
this sMtion requires that the act or the instrument done or exe- 
cuted by a partner must be done or executed — 

(i) in the name of the firm ; or 

expressing or implying an intention to bind 


on without indicating that he is acting 

on behalf of firm, the act is deemed to have been done by him 

same k”** ‘5® cannot be made liable for the 

$ame» if the act has been doDc on behalf of the firm an 

ImLftTn .‘■'“T "“.‘’‘t- ”aLs o?'thc otter 

eTrh1iaWe^“''^” ■''' of “‘•inclosed 
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\\ hen a partner does an act or executes an instrument in his 
own name only and not on behalf ot the firm, and there appears 
to be no express or implied intention to bind the firm, the firm 
will not be bound by that. The third party, in such a case, is 
deemed to be acting only on the personal credit of the dealing 
partner, w ho alone will be liable for such a transaction. It is 
immaterial that the firm derives no benefit from this transac- 
tion. ** 


23. Effect of admission by partner. — An admission or repre- 
sentation made by a partner concerning the affairs of the firm, is 
evidence against the firm, if it is made in the ordinary course of 
business. 


Comments 

Partner being an agent of the firm for the purpose of the 
business of the firm an admission or representation made by a 
partner concerning the affairs of the firm is evidence against the 
firm. For example, admission by one partner regarding making 
of a contract, execution of a document, payment of money, supply 
of goods or financial condition of firm, will be evidence against 
all the other partners, it is, of course, necessary that such admis- 
sion or representation must have been made in the ordinary 
course of business. Similarly, representations made by a partner 
also have the same effect. 

The admissions and representations constitute an evidence 
against the firm provided a third party wants to make use of such 
admissions or representations. 

An admission and representation made by a partner is sim- 
ply an e\iderce against Ibe firm. Evidence can be given to dis- 
prove such admissions or representations made by a partner as 
they do not constitute conclusive proof of the matters admitted or 
represented. 

24 . Effect of notice to acting partner.— Notice to a partner 
who habitually acts in the business of the firm of any matters 
relating to the affairs of the firm operates as notice to the fit*]™' 
except in the case of a fraud on the firm committed by or with the 
consent of that partner. 

Comments 

Section 24 also emb>'dics another general principle of the 
law of agency. Notice to an agent concerning the matters ot 
agency is deemed to be a notice to the principal. Section 24 pro- 
vides that notice to a partner who habitually acts in the business 
of the firm of any matter relating to the affairs of the firm opera- 
tes as a notice to the firm. 

14. See British Homes Ass. Corp Ltd. v. Paterson (1902) 2 Gh. 404 ; 
and Grce v. Dowds Supply Co. (1927) 2 K. B. 28. 
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Such a notice binds only such partners who are there at the 
time when the notice was given Therefore, if some notice had 
been given earlier, it will not bind a partner who is introduced as 
a partner after such notice. Similarly, an outgoing partner can- 
not ordinarily be bound by a notice relating to subsequent matters. 
However, if public notice of dissolution of a firm of ceasing of 
a partner to be a partner has not been given, the partners continue 
to be liable as before and notice in such cases may affect even 
those partners who are no more partners. 

In order that notice to one partner operates as a notice to 
the whole firm it is necessary that the notice must have been given 
to a partner who habitually acts in the business of the firm. Notice 
to a dormant or a sleeping partner would, therefore, not be con- 
sidered to be a notice to others. 

Exception. — If a fraud has been committed on the firm by or 
with the consent of a particular partner, notice to such a partner 
regarding that matter is not deemed to be a notice to the firm. If 
in any particular matter an agent is himself party to the fraud, he 
cannot be presumed to be passing on such information to his 
principal. In such matters, therefore, notice to the agent does not 
serve as notice to the principal. 

In Bignold v. Waterhouse^^ the defendents, a firm of carriers, 
according to the rules, were accountable for parcels above the 
value of £, S only if such parcels had been specially entered and 
paid for. One of the working partners allowed to be carried one 
parcel of a personal friend without any consideration and be did 
not bring this fact to the notice of his other co-partners. In an 
action for the loss of the parcel against the firm, it was held that 
the firm was not liable as notice to one of the partners about the 
carrying of the parcel was not deemed to be notice to others 
because the particular partner who had the knowledge of the 
parcel was a parly to the fraud as no payment had been made for 
the traosportation of the parcel. 

25. Liability of a partner for acts of the firm.— Every 
pariDcr is liable, jointly with all the other partners and also 
severally, for all acts of the firm done while he is a partner. 

Comments 

A principal is liable for the act of his agent done by him on 
his behalf. According to Section 18, it has been noted above, a 
partner is an agent of the firm for the purpose of the business 
of the firm. Obviously, therefore, the whole of the firm, which 
means all the partners of the firm, become liable for an act of the 
firm done by any partner. 

Section 25 mentions the nature of such a liability. It says 
15. 1813, I M. S. 255 s 105 E. R. 95. 
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that every partner is jointly and severally liable for all acts of the 
firm done while he is a partner. 

Joint and Several Liability 

The liability of all the partners is joint and several even 
though the act of the firm may have been done by only one of 
them. Such liability is there for all acts of the firm. According 
to section 2 (a) an act of a firm means any act or omission by all 
the partners or by any partner or agent of the firm which gives 
rise to a right enforceable by or against the firm. It, therefore, 
means that any act or omission which creates a right enforceable 
is an act of the firm. It may be a contract or a wrongful act, for 
example, fraud, negligence, mis-application of money or any tort. 
All the partners are liable as much for the wrongful act of any 
partner as they would be liable for a contract entered into by one 
of them on behalf of the firm. In India the liability of the partners 
for contracts as well for torts is joint and several. In England, 
the partners arc liable jointly in respect of contracts but they are 
liable jointly and severally in respect of torts. 

The basis of the liability of partners being mutual agency as 
between them, the liability of the partner, therefore, arises for 
such acts which are done while a person is a partner. A- partner, 
therefore, cannot be made liable for an act of the firm which may 
have been done before he was introduced to partnership. 
Similarly, there can be no liability for the acts of the firm done 
if a person has ceased to be a partner. This rule, of course, is 
subject to the provisions mentioned in sections 32 (3) and 45, 
according to which inspile of the retirement of a partner or the ^ 
dissolution of a firm, the liability of the partners may continue as 
before until a public notice of retirement or dissolution of the firm 
is given. 

The liability as mentioned in this section is for all the 
partners whether they are active or dormant. The principle 
behind the liability of the partners being mutual agency which is 
impliedly there between all the partners, the liability of every 
partner, therefore, arises for every act of the firm done while he 
is a partner. 

The liability of all the partners is not only joint and several 
but is also unlimited. It is the discretion of the third party to 
bring an action against some or all the partners. No partner can 
be allowed to take the plea that between the partners themselves 
the agreement provides only limited liability for him or responsi- 
bility for only a part of the share of the loss. The third party 
may, therefore, bring an action against any one of the partners 
themselves, the partner paying for more than his share of the 
responsibility may claim contribution from the others. 

26. Liability of the firm for wroagful acts of a partner. — 
Where, by the wrongful act or oin»«;'«ion of a partner acting in the 
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ordinary course of the business of a firm, or with the authority of 
bis partners, loss or injury is caused to any third party or aoy 
penalty is incurred, the firm is liable therefor to the same extent 
as the partner. 


Comments 

It has been noticed above that for an act of the firm every 
partner is liable and that includes liability for wrongful acts also. 
Section 26 specifically provides regarding such liability. It states 
that where by the wrongful act or omission of a partner loss or 
injury is caused to any third party, or any penalty is incurred, the 
firm is liable therefor to the same extent as the guilty partner. 
The wrongful acts may be tort, fraud, negligence or misapplication 
of money or mis-approprlation of property. Section 27 explains 
such liability separately in case of mis-application of money or 
property. 


According to weil'Settled rules of Law bf Tort a master is 
vicariously liable for the wrongs of Lis servant done in the course 
of employment. Similar rule is applicable in the case of principal 
and agent also. Since the relationship between the partners is that 
of principal and agent, the same kind of liability for partners has 
been incorporated in section 26. The case of Llyods v. Grace, 

which recognized such liability for the principal, 
would explain the position. In that case one Mrs, Llyod. a widow 
who owned two cottages called at the office of Grace, Smith & 
t-o., a hrm of solicitors. She wanted to consult this firm as sh« 

"hich she was hiliS^ from 

these two cottages. She was attended by the managing clerk of 

and managing clerk advised her to selHhe cottages 

and for that purpose asked her to sign two documents which 
supposed to be sale deeds. The managing clerk had fraudulentiv 
the two documents as gift deeds in his own name Ho 
The HoSle'^ofLordf ^ properly and misappropriated the money. 

clerk and induced him ^o ^ke Plaintiff’s 

employer, that is the nlaintiff^hv cf contract with his 

to his employer’s biJsfnesf it h relating 

of inducing breach of contraet^haH k? ^ although the wrong 

-rr w- S/rr- 

t7- (1903) I K. B, 81 : 51 W. R. 99. 
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In Hurruck Chand v. Gobind Lal}^ one of the partners, who 
was an active partner in a firm, knowing that the goods were 
stolen ones, purchased and sold them without the knowledge of 
the other partner who was a sleeping partner. It was held that 
both the partners were liable for the tort of conversion to the 
owner of the goods. 

27. Liability of firm for misapplication by partners. — 
Where — 

(a) a partner acting within his apparent authority receives 
money or property from a third party and misapplies it; 
or 


(b) a firm in the course of its business receives money or 
property from a third party and the money or property 
is misapplied by any of the partners while it is in the 
custody of the firm, 

the firm is liable to make good the loss. 

Comments 


This section deals with liability for particular kind of wrong- 
ful act i, e., liability for misapplication of money or property of a 
third party. In this section two kinds of cases of misapplication 
of money or properly have been mentioned : — 

(i) when the money or property has been received by a part- 
ner and he misapplies the same without accounting for 
it to the firm ; and 


(ii) when the money or property has been received by the 
firm from third party and the same is misapplied by any 
of the partners. 

In either case the firm is liable to make good the loss to the 
third party. 


1. Liability for money or property received by a partner who mis- 
applies the same : — 

According to section 27 (a) when partner within his 

apparent authority receives money or property from a tnirn pa y 
and misapplies the same, the firm is liable for that. In v,-v* 
Chambers^^ one of the partners of a firm of solicitors and convey- 
ancers received money from a client for being invested ^ ™ 
gage and mis-applied the same. The other partner ^ho was 
ignorant of this fraud was also held liable along with the g y 
partner. 

Similarly, in Rhodes v. Moules^^ one of the partners of a firm 


18. (1906) 10 Cal. VV. N. 1053. 

19. G. O. W. P. 814. 

20. (1895) I Ch. 236. 
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of solicitors was requested by a clieut to obtain loan for the client 
on the mortgage of some property. The said partner told the 
client that the mortgagees wanted some additional security and 
thus obtained from the client some share warrants payable to 
bearer. He subsequently misappropriated the share warrants and 
absconded. The other partners had no knowledge of the deposit 
of the warrants and subsequent appropriation thereof. It was 
found that on soTe earlier occasions such share warrants had 

Rf.*” same partner from the same client by 

this firm. It was therefore, held that it was within the apparent 
authority of the partner to receive the share warrants, the trans- 
aotion was a partnership transaction and the other partners were 
liable for the misappropriation of the warrants made in the case. 


If the money or the property has been received by a partner 
not in the ordinary course of business of the firm but only in his 
personal capacity, the firm cannot be liable for the same. In 
British Homes Corporation Ltd. Patterson^^ ox^t of the partners 
01 a partnership firm obtained a cheque payable to himself and 
not ID the name of the firm, ii was held that for the mis-appro- 
pnation of such a cheque which had been received by him in his 
personal capacity, the other partner could not be made liable. 

one of the partners of a firm of 
fh bounds payable to bearer and mis-appro- 

fo safe L.Thv w securities 

« .1 custody was not a part of the business of the solicitors 

hefd .h iield that the other partners could not be 

as the same. The position would have been different 

as was there in the case of Rhodes v. Afoules'^^ if the receint of 

concerncd^^ implied authority of the partner 


® ‘'firm “"“'S' properly received by tbe 

nrm and misapplied by a partner : 

or pro^ciiv' *’“siDCSS receives money 

of same is misapplied by any 

be made naEf^tou^R 

Bi^r v 2 A “ake good the loss. In 

receivffi c m ® firm of solicitors consisting of two partners 

wasTposUeTwTinhVr ^ nionglge. The money 

attended to the ' bankers. Only one of the partners 

misaDDlieH^h? monetary transactions of the firm. This partner 

the s?me had beEE°L^^est“ 

Iv bv th«> coin ^ 7 imested. The client was paid interest regular- 

iol LSw^lo the Tho fraud was 

Known to the olhe partner but it was held that the other part- 

?i' U^2)86L.T.826. 

22. 23, Ch. D. 340. 

23. (IMS) I Ch. 236. 

24. s Hare 542. 
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ner could hs made liable for the same. Similarly, in Cx p<ar/e 
Biddulph'^'^ one of the partners of a firm of bankers withdrew the 
trust money and misapplied the same. All the partners of the firm 
were held liable to make good the loss. In the same way in Sadler 
V. Lee'^, when one of the members of the firm of bankers mis- 
applied the money which had been credited with the firm as sale 
proceeds of the stock of a customer, all the members of the firm 
were held liable for such misapplication. 

28. Holding out. — (1) .\ny one who by words spoken or 
written or by conduct represents himself, or knowingly permits 
himself to be represented, to be a partner in a firm, is liable as a 
partner in that firm to any one who has on the faith of any such 
representation given credit to the firm, whether the person 
representing himself or represented to be a partner does or does 
not know that the representation has reached the person so 
giving credit. 

(2) Where after a partner’s death the business is continued 
in the old firm name, the continued use of that name or of the 
deceased partner’s name as a part thereof shall not of itself make 
his legal representative or bis estate liable for any act of the firm 
done after his death. 

Comments 

Every partner is liable for all acts of the firm done while be 
is a partner. Therefore, generally a person who is not partner 
in the firm cannot be made liable for an act of the firm. In certain 
cases, however, a person who is not a partner in the firm may be 
deemed to be a partner or held out to be a partner for the purpose 
of his liability towards a third party. The basis of liability of such 
a person is not that he was himself a partner or was sharing the 
profits or was taking part in the management of the business, but 
the basis is the application of the law of estoppel because of which 
he is held out to be a partner or is deemed to be partner by ‘hold- 
ing out’. 

The doctrine of holding out is a branch of the law of estop- 
pel. According to the law of estoppel if a person, by bis represen- 
tation, induces another to do some act which he would not have 
done otherwise, then the person making the representation is not 
allowed to deny w'hat he asserted earlier. 

Therefore, if a person who is not a partner, by his 
representation, creates an impression in the third parly that he is 
a partner, on the basis of which the third party gives credit to the 
firm, the person making such a representation will be held out to 
be a partner. In the words of Lord Denman, C. J.'' 

25. 3 De G. Sm. 587. 

26. 6 Beav. 324. 

27. Pickard v. Scars (1837) 6 A. &. E. 469. 
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“ where one by his words or conduct wilfully causes 

another to believe the existence of a certain state of things, and 
induces him to act on that belief, so as to alter his own previous 
position, the former is precluded from averring against the latter 
a different state of things as existing at the same time ” 

For example, a partnership firm consists of A, B, & C. D, 
who is not a partner, makes a representation to X that he is also a 
partner and on the faith of this representation X gives credit to 
the firm : In this case X can make D liable on the basis of 
holding out and D is estopped from denying that he is partner in 
the firm. 

The principle was thus stated by Eyre C. J. in Waueh v 
Carvar 


“Now a case may be stated in which it is the clear sense of 

the parties to the contract that they shall not be partners, that A 

IS to contribute neither labour nor money, and, to go still further, 
not to receive any profits. But if he will lend his name as a part- 
ner, he becomes against all the rest of the world a partner, not 
upon the ground of the real transaction between them, but upon 

principles of general policy, to prevent the frauds to which credi- 
tors would be liable, if they were to suppose that they lent their 
money upon the apparent credit of three or more persons, when 
in fact, they lent it only to two of them, to whom without the 
others they would have lent nothing.” 

fi\ the application of the doctrine of holding out section 28 
U; requires the persence of the following essentials : 


u person sought to be made liable under the doctrine 

ot holding out either has himself represented, or knowinelv 
permitted somebody else to represent, that he is a partner in the 


acted ^on wants to bring an action must have 

acted on the faith of the representation and given credit to the 


1. Represeotation 

ing om “k** hVs° iTht * ‘’“'T *1“*’*' doctrine of hold- 

“ rtpr'^oUdoTfo be 

not required Whether mislead another person is 

quirca. Whether the liability for holding out exists or not 

19 v« 459 ; E*. p. 
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depend on motive of the person making the representation but on 
the fact that a third party has given credit on the faith of that 
representation. When the third party has acted on the 
representation the section creates the liability whether the person 
representing himself or represented to be a partner does or does 
not know that the representation has reached the person so giving 
credit. The presence of the two essentials, i. e., the representation 
by one person about the fact of bis being a partner and the acting 
by a third party on the faith of the representation are enough to 
create liability under the doctrine. Thus, in S'now I'f’/iife food 
Product Pvt. Ltd. v. Sohan Lai Bagla"^^ it was held that by his 
verbal negotiations and subsequent correspondence, Sohanlal 
represented as a partner of a firm of carriers and, therefore, he 
was a partner by holding out. 


It has been noted above that the liability under the doctrine 
of holding out arises when a person has either made a representa- 
tion that he is a partner or knowingly permitted such a representa- 
tion to be made by someone else. If 1 know that I am being wrong- 
ly represented as a partner 1 have a duty to deny that. If knowing 
that fact I permit the representation to be madclbe law of estoppel 
will apply against me and I can be held out to be a partner. In 
case it is being represented that a person A is partner in a firm but 
A is not aware of such a representation, the question o' as 
liability under the doctrine of holding out does not arise, ine 
coMtion can be explained by referring to the case ot Munto.t v. 
^Rutherford.'^ In that case one, Beckwith published a statement 
in a newspaper that he and Mrs. Rutherford ^^d formed a 
oartnership. The statement was false and Mrs. 
did not know about the same. It was held that Mrs. 
was not liable as a partner by estoppel or holding out. It was 

observed : 


“ If she had been shown the article, and assented to 
and crediThad been given on the strength of such assent. 
of estoppel would have applied. There being no evidence that she 
authorised or assented to it, there is no room for the application 

of the rule.” 

Knowingly permitting oneself to be represented does not 
mean mere careless in allowing oneself to be 
nartner In Power Cabinet Co. v. Ingram^K partnership 
of Christmas and Ingram. The partnership was dissolved and 
?heTeafter the hlsinJs was carried on by Christmas alone. Christ- 
mas used an old notepaper of the firm bearing the name of both 
Christmas and Ingram and placed an order for the purchase of 
for^e furniture fro^^^^^ Cabinet Co. Tower Cabinet Co. used 
Ingram to make him liable on the basis of the doctrine of holding 


29. 

30. 

31. 


A. I. R. 1964 Cal. 209. 
121 Mich 418. 

(19-19) I All E. R- 1033. 
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out. It was held that merely because Ingram was negligent in not 
getting the old noiepapers destroyed when he left the firm, it 
cannot be inferred that he permitted himself to be represented as 
a partner and therefore he was not liable. Lynskey J. observed®- : 

“Before the company can succeed in making Mr. Ingram 

liable they have to satisfy the court that Mr. Ingram, by 

words spoken or written or by conduct, represented himself as a 
partner. There is no evidence of that. Alternatively, they must 
prove that he knowingly suffered himself to be represented as a 
partner. The only evidence of Mr. Ingram’s having knowingly 
suffered himself to be so represented is that the order was given 
by Mr. Christmas on notepaper which contained Mr. Ingram’s 
name. That would amount to a representation by Mr. Christmas 
that Mr. Ingram was still a partner in the firm, but, on the 
evidence and the master’s finding, that representation was made 
by Mr. Christmas without Mr. logram^s kDowledge aod without 
his authority. That being the fiodiog of fact, which is not cbal- 
* impossible to say that Mr. Ingram knowingly suffer- 
® ^ to be so represented. The words are “knowingly 

sutlers -not being negligent or careless not seeing that all the 
notepapers had been destroyed when he left.” 

2. Acting on the faith of representation and giving credit 

doctriie°of'hn?Hf^‘*‘*® f *0 ^ting an action under the 

doctrine of holding out it has to be shown that he acted on the 

fai h of the representation and gave credit to the firm Rut if « 

person while giving credit to the firm did not knoTkbou^^^ the 

Torts 


the P=«on“D?on”fhe Wih 

the firm If r representation has given credit to 

Of the pkrtne s thr^Lctr^ ***" comm®itted "y one 

a case. ’ of bolding out does not apply in such 

Is' 0- '036. 

In Re Fr.,.r (1892) 

la Rc Fraser (1892) fi. 633. A, I. R. (i960) Cal. 463. 
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In Stables v. Eley,^^ a retired partner was held liable for the 
negligence of a cart driver ot the firm becau'C the name of the 
retired partner still continued to be there on the cart. 


Tlie above case has been disapproved by the Court of Appeal 
in Smith v. Boiley^^ as the liability arising out of tort is not cover- 
ed by the doctrine. 

Position of a retired Partner 


When a paitncr retires the relation of partnership between 
the retiring and the other partners comes to an end. If a third 
party who knew of the existence of this relationship coes not 
know that the relationship has come to an end and gives credit to 
the firm, he can make the retiring partner also liable. Similarly, 
if he gives credit to the retiring partner thinking him to be sUll 
a partner he can make the continuing partners liable. In other 
words from the point of view of the third parties the mutual agen- 
cy which had earlier come into existence is still presumed to be 
continuing until public notice of retirement is given. Sec. 32(3) 
provides that “Notwithstanding the retirement of a partner from, 
firm, he and the partners continue to be liable as partners to third 
parties for any act done by any of them which wou d have 
been an act of the firm if done before the retirement, until public 
notice is given of the retirement.’' 

Such public notice may be given cither by the retired partner 
or by any partner ol the reconstituted 


The reason for liability even after the 
absence of the notice of revocation of an agent s 
the principal liable to those who act on the supposition that the 

agency still continues. 

Lord Blackburn referring to liability in such 

“1 do not think that the liability u upon the ground that the 

authority actually continues. I think it is upon fou’id that 

there is a duty upon the person who has given that authority^ H 

he revokes it, to take care that notice of (hat \\ ® 

to those who might otherwise act on the ^ 

nued • and ihe failure to give that notice precludes him rrom 

denying that he gave the authority against those who acted upon 

the faith that authority continued.” 

No public notice is needed on the 
partner, i. e.. a partner who is not known as su°h partner 

because the Partnership .Act further Provides tba a reU«d pa 
is not liable to any third party who deals with the iirm wiin 


35. 

36. 

37. 

38. 


1. C. and P. 664. 
(1891) 2 Q,. B. 403. 


S. 32 (4). 

Scarf V. Jardme 


(1882), 7 A. C. 345, 357. 
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knowing that he was partner.®® The object of public notice being 
to remove the impression from the mind of the third parties that 
I a certam person was a partner no public notice is needed when 
the third parties had no such impression. 

.. important point came for consideration in Scar/ v. Jar- 
where a third party was ignorant of either the retirement 

Ota partner or the introduction of a new partner, when both the 

changes had taken place simultaneously. In that case a firm con- 
sisted of two partners, A and B. A retired and C joined the part- 

^ “ot'ce of the change was given. A cus- 

ihTnL ^ S ^ aware of the abovestated 

f To recover the 

price of the goods he brought an action against B and C. Havine 

failed to recover the price from them he brought another action 

against A. The question before the court was, whether the third 

actVon''^ a ***? supplied ^ods to the firm, could successfully bring 
against A, B and C. It was held that when the customer 
hVhflc'T”^ of the retirement of A as well as the introduction of C 
he has an option to sue either A and B on the ground of estonnel 
or B and C on the basis of actual fads. Since A never held him 
R 1?.? P a^ODgwith B and C both, he cannot make A 

Death of a partner 

firm uSlls' Ihere ?s’*a'’comracl';o dissolution of a 

ners.*' When there is a between the part- 

of which the firm is not dissolved 

tinue the business -the fact that th^ Un^- *^®”^a»oing partners con- 
nued in the old firm nlme! dCs 'ot of '“'n™ oonti- 

seotatives or the estate of th^ j itself make the legal repro- 
of the firm donTl\ur m! act 

representatives of a deceased nadne^ i. J ^ P^**J*o° of tbc legal 
«..red partners, as the former‘’u;‘,rno^■L‘”iS,'^e”fo'rTe iS?s‘o?'the 

39. Proviso to sec. 32 /31 

40. a882)7 A.G. 315.' 

41. Sec sec. 33 (2). 

42. S. 42 (c). 

43. S. 28 (2) : Also see Proviso to S. 45 (i). 
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firm done after the death of the partner even though no public 
notivC of partner’s d.aih is given. 

29. Rights of transferee of a partner’s interest,— (1) A trans- 
fer by a partner of his interest in the firm, cither absolute or by 
mortgage, or by the creation by him of a charge on such interest, 
does not entitle the transferee, during the continuance of the firm, 
to interfere in the conduct of the business, or to require accounts, 
or to inspect the books of the firm, but entitles the transferee 
only to receive the share of profits of the transferring partner, 
and ihe transferee shall accept the account of profits agreed toby 
the partners. 


(2) If the firm is dissolved or if the transferring partner cea- 
ses to be a partner, the transferee is entitled as against the re- 
maining partners to receive the share of the assets of the firm to 
which the transferring partner is entitled, and. for the purpose of 
ascertaining that share, to an account as from the date of the dis- 
solution . 


Comments 


The relation of partners is based upon mutual confidence 
and trust and obviously, therefore, no person may be introduced 
as a partner in the firm without the consent of all the existing 
partners.** It follows that no partner can assign his share in a 
way which may substitute an outsider in his place. If any partner 
transfers the whole of his interest in the firm to a third party, the 
other partners may apply to the court for the dissolution of the 
firm.*'^ It is however, possible that a partner may transfer his 
interest in the business in favour of a third person. Section 29 
deals with the rights of the transferee of a partner’s interest. 

Sub-sec. ( 1 ).— During the continuance of the firm the trans- 
feree ot partner’s interest does not become entitled to interfere in 
the conduct of the business of the firm. Nor can such a trans- 
feree require accounts, nor can he inspect the books of the firm. 
He is bound to accept the account of profits agreed to by the part- 
ners. His only right is to receive the share of profits of the trans- 
ferring partner. The reason why the transferee is not entitled to 
interfere in the conduct of the business is that partnership being 
based on mutual confidence and trust between the partners, there 
should be no interference by any outsider. 


Sab-sec. (2).— When the firm is dissolved or the 
partner ceases to be a partner there is obviously final seUlemen 
of accounts. At that time the transferee is entitled to the share 

of assets of the transferring partner. Po*" the 

taining such share he is also entitled to an account as 

date of the dissolution. What is meant by the share of a partner 


44. Section 31 (1)« 

45, Section 44 (e). 
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is bis proportion of the partnership assets after they have been 

realised and converted into money, and all the partnership debts 

and liabilities have been paid and discharged.^^ 

30. Minors admitted to the benefits of partnership.— ( 1 ) A 

person who is a minor according to the law to which he is subject 

may not be a partner in a firm, but, with the consent of all the 

partners for the time being he may be admitted to the benefits of 
partnership. 


(2) Such minor has a right to such share of the property and 
ot the profiis of the firm as may be agreed upon, and he may have 
access to and inspect and copy any of the accounts of the firm. 

(3) Such minor’s share is liable for the acts of the firm but 
the minor is not personally liable for any such act. 


(4) Such minor may not sue the partners for an account or 

paymeot of his share of the properly or profits of the firm 
when severing his connection with the firm, and in such the 

determined by a valuation made as 
don 43 ^* accordance with the rules contained in sec- 


entitIe^d°J'o'*d1sso^Je''‘!hi?V“'“*‘^* ‘°8ether or any partner 

in^ichtu t ^di sSlveX “f^rm "an^ Ih 

shall proceed with the s thereupon the Court 

or o/lu‘„\7ai‘rog "koowjjfgeTha.'’L“hai,7'‘“‘‘‘"i”®. 
benefits of partnershio whichever Hn/ • ^ ^ admitted to the 
give public nS tLV he h ^ S“ch person may 

boDcfits of yarrn7rshYpTn'’afirm"thebu'd‘’“f'* 

t^bat suob person bad a fcnowledg“if7aY^aH'“.°f. P''<>ving tbc fact 
oular date after tbe expiry of sif mL.k admission until a parti- 

sball lie on tbe persons asserting ibat fact?^ majority 

m Where sueb person becomes a partner - 
(a) bis rights and liabilities as a minor continue up to the 
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date on which he becomes a partner, but he also 
becomes personally liable to third parties for all acts 
of the firm done since he was admitted to the benefits 
of partnership, and 

(b) his share in the property and profits of the firm shall 
be the share to which he was entitled as a minor. 

(8) Where such person elects not to become a partner,— 

(a) his rights and liabilities shall continue to be those of a 

minor under this section up to the dale on which he 
gives public notice. 

(b) his share shall not be liable for any acts of the firm 

done aher the date of the notice, and 

(c) he shall be entitled to sue the partners for his share of 

the property and profits in accordance with sub- 
section (4). 

(8) Nothing in sub-sections (7) and (8) shall affect the 
provisions of section 28. 

Comments 


We have noted above that to create partnership between a 
number of persons they must have entered into a 
effect and that the relation of partnership arises from contract 
and not from Ltus That obviously implies that all the essen- 
tials of a valid contract are to be satisfied and, t>ierefore, aU the 
partners must be competent to contract. A minor is .t“CO‘"P®tent 

io contract, his agreement is void If®whiircrcat?ng 

of becoming a partner in any partnership firm.** If. 
partnership, a minor is made a full-fledged partner a parter 
ship firm, the deed would be invalid and the document cannot be 
enforced even vis-a-vis other partners.’’ 


Sub-Sec. (1) 

Although an agreement by a minor is void yet he is capable 
of accepting benefits. This section, it^erefore. provides that a 
minor may not be a partner in a firm, but with the consent of all 
the partne^rs for the time being he may be admitted to {Jy* 
of partnership. The introduction of a b 

partnership pre-supposes existence of a valid 

persons competent to contract. There can be no partnership of all 


47- Sec. 4. 

49! See' fees. 10 and U. Indian Contract Act and 
Income tax, Bombay v. Dwarkadas Khelan &.Co., I9l>l S. C. 

^^50. Dharam Vir v. Jagan Nath, A. I. R. 1963 Punj. 84. 
Charan v* Akkari Das, At !• R* 1949 Cal. 617. 


CoQ^naiisioD^r of 
680 (1961) 2 S. C. 

Also see Durga 
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minors, but a partnership between persons competent to contract 
must exist before a minor can be admitted to its benefits.®^ 

In^chhmiNarainv.BeniRam,^^ two persons entered into 

partnership in 1900 under the style Beni Ram Hoti Lai. Hotila^ 

thereafter Beni Ram continued the business under 

the old name and style with the partnership funds HotilaTc 

“Jl'i'd that after his father's death he 
was adcnitted to the benefits of partnership* 

partoiLmralJL'd'^rt'tlfe'ntTni?; to”'h"'’be"efitT of' tl“e 
oership.» A guardian is capabie of aXt'ng Sllehts on beha?f"V 

i- r if ‘Jie^ ^ ---p - 

Sub-Secs. ( 2 ), (3) and (4, 

perty and of th^ proLs^rJf'Jhtffim as*^ maWe^a*' ® 
however, cannot go to the court of iL^o enforc^ h"^* T”- 
pect of such share so long as he contiml^c^fi^ 5* ”8hts in res- 

of partnership. This disability is removed wh”2n he 

connection with the firm ®« He can ^ hi - severing h s 

accounts of the firm and can inspec and cln? 

matter his position is different ^fmm them* In this 

partner has a right to have access^to nnH firoi. A 

.... . a-arra'. ■‘.•."i.ys SA'izi rs 

the firm"^Mo“reo“v" hii nfblmrfs Mi1Sited''''’rt 

its personai property. A minor In .a""* «'«nd to 

personaiiy iiabie for any su™ act Itislnil f" °o‘ 

liable for the acts of the firm.®® share which is 

(1924)^.0 93 «»j‘ Hedayatulla v. Mahomed 

f””" " A.I.R. 

55. Sec. 30(2). 

56. Sec. 30 {4 ) 
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Sub-bec. (5)— Option on attaining majority 

At ar.y time within six months of his attaining majority or of 
obtairuug k> owledge that be had been admitted to the beoetits of 
parinci>iiip, whichever date is later, he can elect to become or not 
to become a partner, such option is exercised by giving a public 
notice under S. 72 o! the Act. If he remains silent and fails to 
give such a notice there is a presumption that he wants to be a 
partner and on the expiry of the said six months he shall become 
a partner in the firm. 


Sob- bee. ^6) 

Sub-Sec. (5) contemplates that the guardian may have accept- 
ed the benefits of a partnership on behalf of a minor without his 

knowledge.®® 

Sometimes the minor may remain ignorant of his admission 
to the benefits oi partnership even alter be has attained majority. 
According to Sub-Sec. 6) the burden ol proving the fact that such 
Dcrson had no knowledge of such admission until a particular date 
After the exoirv of six months of his attaining majority shall lie 
upon the person asserting that fact. The Act, however, is silent as 
to who will have to prove that the minor obtained the knowledge 
of his TdmiiioD .ftcr he at.aioed m.joriiy bai before the sard 

period of six months from that date exprred. w°iof 

presumably be decided by the general rule contained in Sec. 101, 

Indian Evidence Act. 


Sob-Sec. (7)— His posilioo if he becomes a partner 

We have seen above that such a minor becomes a partner in 
the firm — 

(i) when he himself elects to become a partner, or 

(ii) fails to give the required public notice 

become or not to become a partner within the specitiea 

time. 

so far as his ''tL”!.Z'‘th'/dMe‘oS 

firm arc concerned they continue to . P jjje property 

which he becomes a partner. Moreover ‘ was entitled 

and profits of the firm shall be the same to which he was cm 

as a minor# 

Towards the creditors of the firm he becomes 

liable for all the acts of the fum not ft"® f partner but 

ing majority, not from the date of 

retrospectively from the date of and there 

.partnership. His position under English law is different and 

60. Tlfc Commissioner of locomctax, Mysore v. Shah Mohandas, A- !• ^ 
1966 S. G. 15, at p. 17. 
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liis liability does not extend retrospectively from the date of his 
admission to the benefits of parlnersnip, but is only from the date 
of his attaining majority.^^ 


Sob-Sec. (8)— His position when he elects not to become a partner 

Whe he elects not to become a partner, his rights and liabili- 
ties continue to be the same as that of a minor upto the date of 
flis giving public notice* His liability as regards his share in the 
firm coDtiDues only up to the date of the notice. Thereafter. 

Share in the firm is liable, nor there arises any ques- 
tion of his personal liability. ^ ’ 

Sub-Sec. (9) 

inalv ^nepm°iu*himc^if* t attaining majority he represents or know- 
*5? r himself to be reprcscnicd as a partner in the firm 

his liability on the ground of holding out can still be there * 


Code and BeoDion v. Harri«D S.Barn. & Aid. 


147 : 24 R. R. 307, 
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CHAPTER V 

INCOMING AND OUTGOING PARTNERS 
Introdoction 

This chapter deals with the change in the contitution of the 
firm either when a new partner is introduced or an old partner 
leaves the hrm. 

Introduction of a new Partner. — A new partner may be 
admitted to the firm in the following ways 

1. With the consent of all the existing partners. 

2. In accordance with a contract between the partners. For 
example, if the partners have already agreed that one of them can 
nominate his son as a partner then the introduction of such a 
partner is possible in accordance with the abovestated contract, 

I. e., by nomination. 

3. A minor who had been admitted to the benehts of part- 
nership on attaining majority may elect to become a partner and 4 
he thereby becomes a partner as provided in Sec. 30 (5). If the I 
minor on attaining majority does not exercise his option within a 1 
period of six months of his attaining majority or obtaining the 
knowledge that he had been admitted to the benefits of the part- 
nership firm, then on the expiry of such period he automatically 

becomes a partner. 

A person who is introduced as a partner into the firm be- 
comes liable for all acts of the firm from the date of his admis- 
sion. He is not liable for the acts done prior to his admission. 
However, a person who was admitted to the benefits of partnership 
as a minor and becomes a partner on attaining majority, he be- 
comes liable for all acts of the firm done since the date of his 
admission to the benefits of partnership. 

A persons may cease to be a partner in the following 
ways : — 

1. By retirement, 

2. By expulsion, 

3. By insolvency, 

4. By death. 

1. Retirement of a partner | 

Retirement means voluntary withdrawal of a partner from 
ihe firm. partner may retire in the following ways ; 


I 


(i) With the consent of all the other partners.— When a per- 

son became a partner with others, he cannot be allowed 
to withdraw from the firm at his sweet will as there is a 
possibility of the whole business being dislocated. If, 
however, all the partners agree, anyone of them may 
retire with their consent. Such consent may be express 
or implied. 

(ii) In accordance with express agreement between the part> 
ners. — The partners in their agreement may have pro- 
vided for some procedure in accordance with which the 
retirement of a partner could possibly be there. For 
example, if the agreement provides that a partner could 
retire when majority of the other partners give their 
permission for the same, retirement in accordance with 
this contract can be there. 

(ill) In a partnership at will a notice to others.— if the part- 
nership is not for a fixed term but is at will, as explain- 
ed in sec. 7 of the Act, any partner can retire by giving 
a notice m writing to all the other partners of his inten- 
tion to retire. 


Liability of a retiring partner for acts done before his retirement : 

firm partner is liable for all acts of the 

lli? he is a partner. Therefore, if a partner retires 

today he has already become liable for the acts of the firm which 

till today and he continues to be liable for such 
Pftor to his retirement inspiie of his retirement. Section 
dlihl ^ procedure whereby the retiring partner may be 

Th^nrrSlH liability which would otherwise be there 

The procedure suggested IS a novation, lhat meas an asreement 

the three parties i. e., the outgoing partner willioa to be 

undermk? ihi^T the continuing partners agreeing to 

undertake the liability of the outgoing partner also and thS 

consent to this change. In Evans v Drum. 
partners A and B executed a bill in favour of X 

K ~ “ V -as H““ 

signed only by B X h7d aerin ♦ accepting the bill 

uiy vy o. .V nad agreed to discharge A from liability. 

Liability of fbe retiring partner for acts done after retirement : 

bis liUuUy®fo?^{,c‘ac^^^^ ceases to be a partner but 

continues until a public notiel done after retirement still 

reason is that while surh g retirement has been given. The 

agency between the partners*^" But mutual 

to an end a third nariv when the mutual agency comes 

pr.su.. such-’.u^iaru^get'; slul ^.ruu”.^ .X ZT’ u'?," 
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therefore, in the interest of the retiring partner as well as the con- 
tinuing partners that a public notice of retirement is given. Such 
a notice may be given cither by the retired partner or by any 
member of the re-constituted firm. A public notice, however, is 
not needed to be given by a person who was not known to be a 
partner to third parties because proviso to Sec. 32 (3) says that a 
retired partner is not liable to any third parly who deals with the 
firm without knowing that he was a partner. 

2. Expulsion of a partner 

Expulsion means making a partner to leave the firm when he 
is unwilling to go out. Sec. 33 provides that no majority of the 
partners can expel a partner unless the following two conditions 
are satisfied : — 

(i) The power to expel has been conferred by a contract 
between the partners, and 

(ii) Such power has been exercised in good faith. 

If the expulsion is not in good faith it would be void and the 
expelled partner can claim to be reinstated. \n Blisset w . Daniel 
one partner opposed the appointment of another partner’s son as 
a manager in the firm and he was expelled. It was held that such 
expulsion was void. But if a partner is found to be travelling 
without ticket and he has been found guilty of this offence, expul- 
sion of such a partner has been considered to be in the interest of 
the firm and held to be justified {Carmichael v. Evans). 

The position of an expelled partner for the acts done by the 
firm before and after bis expulsion, is exactly the same as that of 
a retired partner. It means that generally he would be liable for 
acts done w hile he was a partner. His liability for acts done 
after expulsion can be avoided by giving a public notice of his 
expulsion. 

3. iDSolVi'OCy of a partner 

According to sec. 34 when a partner of a firm is adjudicated 
insolvent, he ceases to be a partner. It is possible that when one 
partner ceases to be a partner because of his insolvency the other 
partners may continue the business of the firm. The estate of 
such insolvent partner is not liable for any act of the firm done 
after the date of his insolvency. In case of such a partner the 
need for a public notice is not there because the fact of insolvency 
is deemed to have come to the notice of all those who are inte- 
rested iu bis credit. 

4. Death of a partner 

On the death of a partner the firm may not be dissolved and 
other partners may continue ihe business. The position of the 
estate of a deceased partner is the same as that of an insolvent 
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partner. His estate cannot be made liable for acts of the firm 
done after his death (Sec. 35). 

Rights of an outgoing partner 

Sections 36 and 37 confer the following rights on an outgoing 
partner 

1. Right to carry on a competing business. 

An outgoing partner may carry on a competing business with 
that of the firm but be is not allowed to use the firm name of 
represent himself to be carrying on the business of the firm or 
solicit the custom of persons who were dealing with the firm be- 
fore he ceased to be a partner. 

This is subject to contract between the partners to the con- 
trary. 


An outgoing partner may make an agreement with bis co-part- 
ners that on ceasing to be a partner he will not carry on any busi- 
ness similar to that of the firm within a specified period or within 
specified local limits. Although the agreement in restraint of 
trade is void under sec. 27 of the Contract Act but abovestated 
agreement between the outgoing partner and the other partner has 
been declared to be valid by sec. 36 (2) of the Act. 

2. Right to share profits subsequent to leaving the firm. 

When share of the properly of an outgoing partner is not 
paid to him immediately but that continues to be used in the firm 
by the remaining partners, the outgoing partner or his estate are 
entitled : — 

Either (i) to such share of the profits made since be ceased 
to be a partner as may be attributable to the use of his share of 
the property of the firm, or (ii) to an interest at the rate of 6 per 
cent per annum on the amount of his share in the property of the 
firm. 


If the surviving or the continuing partners agree to purchase 
the share of the outgoing partner then he is not entitled to the 
benefit discussed above. 

Sec. 38 of the Act provides that when there is a change in 
the constitution of the firm i. e., when a new partner is introduced 
or an existing partner ceases to bs a partner, a continuing guar- 
antee given to tbc firm or to a third party in respect of the trans- 
action of the firm is revoked as to future transactions, unless there 

IS an agreement to the contrary. In of N. C. Mukerjee v. B. 

p. Mukerjee xhtxe was a change in the constitution of the firm and 
It was held that the surety was discharged as to future transactions 
in respect of a continuing guarantee given by him for the conduct 
of the cashier of the firm. 


' ysTiM 2i3s:QjB&3^ a©3 




t^i^l 


i;hcomeH'3 awb cui:r«SBG s= 

®ff ® rasisGESj.-C:;) »j®@(l l^: 

SSffp-n^S, [P7©'^gr,©i3)s ®i? §mih^ SCI, ;ii® i^«vt 

[q-q aipilfeiiiEliaQ'sd ss gi papiBss 5®S!5) SI iSjEE ■ ■'' ^ '^" 

aij Qih® ®^g£aQ$ ®®,irgte;<s?§„ 


_ {T^ ^asil^ise to -ik^ 'ipsi'O'^ss^Bs ©if It, ^ ipeiFSosii 


1^ ti^ 


£j,tocd!¥^dl § 1 ^ a pa^GESir m(o & ®pm~dffl©g eos filiQifgiw 

liSff asy ®®'i 6jf 6[as itilPSE d©f35@ fe'SlOL''® ife® %@:^lfii;© a fpgllfilBS^o 

'S®raa»5mte 

SaMse. ;^Il^ 

A m'W ipsste®!!' (sasa tea® a te ?®1 !«b5M 

te £&© g®E0©Ea ©f allE SSl® ©siSsOSa;^ pasdasi?® 2 


Zk iiesfiffdliiatig© -waSlk s\ ©©j3£i?a@£ afiso [pcMitei-g 

:C3]: Ee !£©<g5)Td]£®©© 'siialh aSi© ®ii 

(£) I&3i5b5-’£®s£E'SC 'j?a£l|] (fQi® sciitss^sG ©If a&3 [pST?&Tj®re!?i 

Iciiiig RfeteifeEBiMp IbsCwetsai £S;@ iis Ibs^od 

©@iEdl@.T]©© Gsrtasa^ 'ir©iF £ilLi& M-ffaji©La;Eeai§ weirlkSa® ©if |^i?2si®5=- 

^i\ap Se fessoniLes ^©<^©^§£5^ Olkiia & ra©w jp®i?anii©i? Ei©a is© tete©- 

d©§gd ^sliQ^s aSi© ^M!g©Ea ©(? aliB sE'iq pisaagfe^ Tfiife g6©a§®s« 01 ^ 0 ?®'=- 
fesj afeg gessj?®E smUo aS)©a SKS pMMEi §i^sili3 &© Ma0®dsi©d 

as a 5i®Ete05> te;i?@ Gl^@ iHsmi 'ajfftisma aSi® -@^g@Ea ®l sEI! SI© sadsatei 


Ema^^diEisateiB te i>^©?ti]gp©Q gyiiiSjc ® ©®r.fit?s)s3 ib®E'5?3®ii dla® ^'CsCissgs 

Tii© ffEii® sGssgd! albi^’© £§ gisibi^Q^a te ©©iDiana^a it©a'®'@3E tes 
pajaasESo EiT a -jsjtfte s®ii5ttj@©a fe©8m®®ia ft&© focsflc® 'lEi® 

tei?'Sidir©a!©m ©f a esw fs[?a®e? ©^©a wEaihsa® alb® ©©ejs^eS ®iT sSE ate 

©isSsiiEEg p\ira®sc^ Gia® ©a® 5'(S®gEfe-3^ d©ias<. IM? ssa®jpE©p -ate 

©©aHiMiea i^ff©'’dd@ig aSisa sM,J@5r£as? ©? ate ^ffSasirg §teE3 te (§®3a[?i®a'9ib6 

a® ©QlsfflSa s E@w pisasa©!!” ©is^ © 03 ? ©m© ©f uSa^fEDii E®jfi)S 2 ffia@ © pirs° 
Kj©? Sft- ©©©$ 50 ® Jbk g^esc-^^y, @1 pe'JEi©ij’ ©©aM 1 b© flaSffsds^^dl 
a^soyiilltegl^'n 

S® smsEa ©as©® gar©® 2^ S'®;!®'?! ®if ijiag pL'Scesi^ ®?© EE^iStes M 
ate !5r;a?©idii2®a£©a s®e£© pirSieraias p;?®©®, ate^? wilE te fe? 

Gtesff ©osaGyfflg] and ate te2?®dEateE te '5 ®FMo ‘’ETb® ^ssBateffl ■©& 
@jSpk§E®d te L&;mgm!>s W te s ‘’‘'T® anate a ipgsu®® a pyap 
iiigj? '&^a!b ^ ©tesifg, a^.gte ©ssgSES EaEsa ®3ga?]^ te iad, ibisE tteE© as 
ni® pGGfealas jsEods alsa© (r©^®tegd if®® 3tea ©©sssraa g apd 

E? ateg© ©aaej tea® pa?Gii:@F®ibte ^3? ® ©©aajriEes wMeDi prs'sctes''"'"" 
©0 © 0 ® ysaktei ©as© ©if aSs® 0©ts;®?Eteg aw, ©y ©v®e a jfsJtflirS[b |pga--» 

^So© 0 © pi?a'£®y aa aEE, glbaO raearii® iEi® s®§®98a©y to Eate al 

sIbaE® ©if ®®Qy®G£dffigp ie Es ©IIgsb E&ae alba® wsoDBd te ® 

^lb3e[b Gib© ®®£ffa 5333^ ffOSSgiaSS'S ®iii:dl albs la®^ pipaasy ■ 55 ?®®]!© ©©-ite 
te m ©atteiSj'’ 1^ clh® ©srjssiaa ©f Elb© ©aasi? 6^©^ a® EJ 'lliies:? ted 


®3i£3S=®’' 


a. 


3., iRo £3 Sc 


INCOMING AND OUTGOING PARTNERS 


73 


In Byrne v. Reid'^ A, B, C and D were four partners and 
I they, in their partnership deed, authorised A to admit his son, S 
I into partnership when S bad attained the age of twentyone years, 
•i When S attained the age of twenty'one years A nominated him as 
a partner in accordance with the partnership deed and he accept* 
I ed the nomination, but the other partners refused to recognise 
f him as a partner. It was held that the son on accepting the 
I nomination had become a partner. The nominee in such cases 
I is not bound to become a partner but be has the option to do so or 
not.3 

It may be mentioned that in order that a person becomes a 
partner he himself also must have consented to that. The nominee 
becomes a partner, when after nomination, he expressly or 
impliedly, agrees to the same.* 

(3) A mioor admitted to the benefits of partnership becoming a 
partner 


A minor admited to the benefits of partnership can become a 
partner according to the procedure mentioned in section 30 (5). 
When a minor was admitted to the benefits of partnership he 
may make an election, within 6 months of his attaining’ the 
majority or obtaining knowledge that he had been admitted to the 
benefiis of partnership, whichever dale is iatcr, and give a public 
^ notice whether he becomes a partner or not. If he opts to become 
f a partner by such notice, he becomes a partner of the firm. If he 
fails to give such notice within the abovestated time, then on the 
expiry of such time, he automatically becomes a partner. 

Sab-Sec. (2) -His Liability 


^ It has already been observed that according to section 25 : 
Every partner is liable for all the act of the firm done while 

confirm this rule and stales 

® partner from agreeing to be 
an agreement w h admission. If he makes such 

between him and the cn same will be binding only 

advantage of 

liable if they can show that creditors can make him 

ihem, expressly or rmplicdly fo^^herTfo^ r' 

Wa Tr = Wainwrighi v., 

*95 J Pagev®°Cox^io^H?rc^i63^‘^ G** &- Y. 569 ; Madgwick v'wimble. 6 Beav. 
4. Mulchand v. Maoekehand (1906) 8 Bom. L. R. 8. 
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the past acts, in such a case, will be the agreement rather that the 
fact of his admission as a partner. 

The position of a minor becoming a partner under sec. 30 is, 
however, different. His liability towards third parties does not 
commence from the date of his becoming a partner, but, it relates 
back to the date of his admission to the benefits of partnership.^ 

32. Retirement of a partner.— (1) \ partner may retire — 

(a) with the consent of all the other partners, 

(b) in accordance with an express agreement by the partners, 
or 

(c) whether the partnership is at will, by giving notice in 
writing to all the other partners of his intention to retire. 

(2) .\ retiring partner may be discharged from any liability 
to any third party for acts of the firm done before his retirement 
by an agreement made by him with such third party and the part- 
ners of the reconstituted firm and such agreement may be implied 
by a course of dealing between such third party and the recon- 
stituted firm after he bad knowledge of the retirement. 

(3) Notwithstanding the retirement of a partner from a firm, 
he and the partners continue to be liable as partners to third 
parlies for any act done by any of them which would have been 
an act of the firm if done before the retirement, until public 
notice is gi\en of the retirement ; 

Provided that a retired partner is not liable to any third 
party who deals with the firm without knowing that he was a part- 
ner. 

(4) Notices under sub-section (3) may be given by the retired 
partner or by any partner of the reconstituted firm. 

Comments 


Retirement of a partner 

Retirement here means voluntary withdrawal ^ paring 
from the firm. It covers cases where a partner retires but the turn 
is not dissolved and it continues with the remaining 
a partner withdraws from the firm by dissolving it. it is dissolution 

of the firm rather than retirement of a partner. 

Sob-Sec. (1)— How can partner retire ? 

A partner may retire in the following ways : 

(i^ With the consent of all the o»her partner^-As a general 
rule no partner can retire whenever he likes. The partnership 


5. S. 30 (7) (a). 
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business depends upon the continued support from all the part- 
ners. The retirement of a partner might mean a serious disloca- 
tion of the whole business. A partner can, therefore, retire with 
the consent of all the other partners. Such consent may be 
express or implied. 

(2) Id accordance with express agreement by the partners.— 
In case the agreement between the partners themselves condones 
the requirement of the consent of them all, a partner may retire 
accordingly. For instance, the partneship deed provides that a 
partner may retire with the consent of the majority of other part- 
ners or by giving one year’s notice, a partner can retire in accor- 
dance with such an agreement. 

(3) Id Partnership at will by a notice to others. — In case of 
partnership at will.® a partner may retire by giving a notice in 
writing to all the other partners of his intention to retire. When 
it is partnership at will a parloep has a right either to retire or 
even to dissolve the firm'' by gi\ing a notice to the others partners 
to that effect. 

The English law is stricter, so far as a partner’s right to 
retire is concerned. There is only one method by which a partner 
can retire from a firm without the consent of his co-partners, and 
that is, by dissolving the firm.® 

His position after retirement.— The questioD arises regarding 
his liability for the acts of the firm done : — 

(1) Before his retirement 

(2) After his retirement. 

(1) Sub-Sec. (2) -Liability for acts done before bis retirement. 

Every partner is liable for all acts of the firm done while 
he is a partner.® If liability has arisen during the period while a 
person was a partner, such liability does not come to an end by 
his retirement. He may, however, be discharged from such lia* 
bility by what is known as Aova/io/j. Novation means substitu- 
tion, with the creditor’s consent, of a new debtor for an old one. 
This is done by substituting a new contract in place of an old one, ' 
thereby discharging the liability of the original debtor and crea- 
ting that of a new one in bis place. It is essential that the credi- 
tor must agree to such a substitution. In partnership when the 
creditor accepts the security of continuing partners in discharge of 
that of the former partners, the outgoing partner is thereby dis- 
charged from his liability towards such creditor. Sub-sec. (2) 
requires that for the proper discharge of the retiring partner from 

6. See sec. 7» 

7* See sec. 43. 

8. Lindley OQ Partnership. I2lh Ed. p. 598. 

9. See sec. 25. ^ 
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liability there should be contract between all the three parties viz. 
the outgoing partner, the members of the reconstituted firm and 
the creditor. Merc agreement between the outgoing and the con- 
tinuing partners that only the continuing partriers will be liable 
for all the past acts does not discharge the outgoing partner from 
his liability towards the creditor. The concurrence of the credi- 
tor also must be there to such a contract. Such an agreement 
need not always be express, it may be implied by a course of dea- 
ling between such third party (creditor) and the reconstituted firm 
after he had the knowledge of the retirement. 

In Evans v. Drummond^^ A and B, the two partners in a firm 
executed a bill in favour of the creditor X. A retired and there- 
after on the due date the bill was not paid to X but a new bill 
signed only bv B was given to X, who fully knew of the change in 
the firm. If was held that by accepting the new bill signed only 
by the continuing partner, the creditor had relied on his sole secu- 
rity, and had discharged the retiring partner from liability. 


(2) b'ob-Sec. (3)- Liability for the acts done after his retire- 
ment. 


By retirement a person ceases to be a partner. The 
parlies can still presume mutual agency between the outgoing and 
the continuing partners, until a public notice of retirement is 
given. In the absence of a public notice the outgoing partner and 
the continuing partners continue to be liable for the act of each 
other towards third parties, in order to avoid such liability it is 
in the interest of both the retiring and the continuing partners 
that public notice is given. It has. therefore, been provided in 
sub-sec. (4) that such a notice may be given either ty the retirea 
partner or any partner of the reconstituted firm. 

The liability slated above which arises in the absence of 
public notice is nothing but the application of the doctrine ol hol- 
ding out. There is a presumption that a person who was known 
to be a partner continues to be so known to the third parlies until 
the notice ol retirement is given. 


The principle was thus explained in Scarf v. Jardine^^ : 

“The principle of law, which is stated in Lindley on Part- 
nership»' is inconvertible, namely, that ‘when 

ncr retires, or when a partnership between several known partners 
?s dissolved, those who dealt with the firm before a change took 

place are entitled to assume, until they have notice to 

trarv that no change has occurred ; and the principle on which 

ihey^are entitled to assume is that of the estoppel of a person who 


10. lEsp. 89: Reed V. Whiles Esp. is also a decision to the same 

effeci. ^1882) 7 A. C. 345. Lord Selborne at pp. 349, 350. 

12. Also see Lindley on Partnership, I2th Ed. p. 2 d^. 
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has accredited another as his known agent from denying that 
agency at a subsequent time as against the persons to whom he 
has accredited him, by reason of any secret revocation.’ Of 
course in partnership there is agency— one partner is agent of 
another ; and in the case of those who under the direction of the 
partners for the time being carry on the business according to ;he 
ordinary course, where a man has established such an agency, and 
has held it out to others, they have a right to assume ihat it con- 
tinues until they have notice to the contrary.” 


Dormant Partner 

If a dormant partner (i. c. a person who is not known to be a 
partner), retires, he is not liable for the acts of the firm done 
after his retirement even though no notice of retirement has been 
given.^® 

Proviso to sec. 32 (3) states that ‘‘a retired partner is not 
liable to any third party who deals with the firm without knowing 
that he was a partner.” 

The basis of the liability of the retired partner after his 
retirement as seen above, is that the creditor still believing him 
to be a partner gives credit to the firm. There is, obviously, no 
need of applying that principle to a partner who is not known to 
be one. The case of Tower Cabinet Co., Lid. v. Ingram^* explains 
this point. In that case Ingram and Christmas were partners in a 
firm known as Merry’s. The partnership was dissolved but Christ- 
mas carried on the business in the same firm name. Public notice 
of the dissolution of the firm was not given. Christmas placed an 
order, on the old notepaper bearing the names of both Ingram and 
Christmas, with Tower Cabinet Co. It was held that Ingram was 
not liable as Tower Cabinet Company bad no knowledge that 
Ingram was a partner before the date of dissolution. The 
mere fact that the retiring partner did not see to the destruction 
of the old notepapers bearing his name could not make him liable 
to the creditors with whom communications were made on one 
such notepaper. 


The proviso protects the dormant partner from liability 
towards such third parlies who did not know him to be a partner 
It a third parly had the knowledge of such person being a partner 
but had DO notice of bis retirement, the proviso does not bar him 
trom bringing an action even against such person who is aenerallv 
not known to be a partner. ® ^ 


33. Expulsion of a partner.— ( 1 ) a partner may not be expel 

179. ''' 1 B. & Ad. II, Heath v. Sansom 4 B Ar 

46l’ Towe^ Cab‘'S“®“T ^ Kamlapat v. Sew Chaod (1960) Ga 

lower ^ V. Ingram (1949) All. E. R. 1033. ^ ’ 

Bagree IlSOTl Pal am d ' • ’ Juggilal Kamlapat v. Sew Cham 
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led from a firm by any majority of the partners, save in the exer- 
cise in good faith of powers conferred by contract between the 
partners. 

(2) The provisions of sub-sections (2), (3) and (4) of section 
32 shall apply to an expelled partner as if he were a retired pan- 
ner. 


Comments 


This section provides the general rule that a partner cannot 
be expelled from the firm by any majority of the partners. Expul- 
sion of a partner is possible, in exceptional cases, when the follow- 
ing two conditions are there : 

1. The power to expel has been conferred by a contract bet- 
ween the partners, and 


2. Such a power has been exercised in good faith. 


No expulsion is possible unless a power to that effect has 
been conferred by a contract. This power roust be exercised in 
good faith for the general interest of the whole firm. If the expul- 
sion is the same is void. In Blisset v. Daniel^\ wo- 

thirds majority of the partners, having been conferred witht the 
power to expel, expelled one partner. It was found that the real 
reason for the expulsion was that the said partner had opposed 
the appointment of a co-partner’s son as a co-manager with his 
father. It was held that the expulsion was void. 


Explusion of a partner, who has been held guilty of an 
offence, has been considered to be justified. In Carmichael v. 
Evans,^^ the power to expel existed against any partner who was 
addicted to scandalous conduct detrimental to the partnership busi- 
ness or was guilty of any dagrant breach of duties relating to part- 
nership business. One of the partners was convicted for travelling 
without ticket and he was given a notice of the expulsion by the 
other partners. It was held that the notice of expulsion given under 
these circumstances was jusiisfied. 


As regards liability towards third parties for acts of the firm 
done either before or after expulsion the position of the expelled 
partner is exactly the same as that of a retired partner. It means 
thlt as a general rule he continues to be liable lor the acts which 
were done while he was a partner, but for the acts done ^ 

expulsion he can be made liable unless a public notice of expul- 

son has been given. 


34 Insolvency of a partner.- (1) Where a partner in 
is adjudicated an insolvent he ceases to be a partner on 


a firm 
the date 


L. 


15. 

R* Ex, 

16. 


(1853) 10 Hare 493 : 90 R. R. 454; Also see Wood v. Wood, (1874) 
190. 

(1904) 1 Cb. 486. 
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on which the order of adjudication is made, whether or not the 
firm is thereby dissolved. 

(2) Where under a contract between the partners the firm is 
not dissolved by the adjudication ol a partner as an insolvent, 
the estate of a partner so adjudicated is not liable for any act of 
the firm and the firm is not liable for any act of the insolvent, 
-done after the date on which the order of adjudication is 
made. 

Comments 

Snb-sec. (1). — A person who is adjudicated insolvent is not 
allowed to continue as partner and, therefore, he ceases to be a 
partner on the date on which order of adjudication is made. Whe- 
ther on adjudication of a partner as insolvent the firm is also 
dissolved or not depends upon the contract between the partners. 
According to sec. 42 (d). unless the partners agree otherwise, a firm 
is dissolved by the adjudication of a partner as insolvent. 

Sab-sec. (2).— Where the firm is not dissolved on the 
adjudication of a partner as insolvent and the other partners agree 
to continue the business, the estate of the insolvent partner is not 
liable for an act of the firm after the date of adjudication. In 
his case he is absolved from liability for future acts even though 
no public notice of his being adjudicated insolvent is given. His 
position is, therefore, different from the retired or the expelled 
partner, whose liability for the acts of the firm continues unless a 
public notice of retirement or expulsion is given. The reason 
why such a notice has been dispensed with is that insolvency is 
Itself a notorious fact which is not required to any body. 

35. Liability of estate of deceased partner.— Where under 
a contract between the partners the firm is not dissolved by the 
death of a partner the estate of a deceased partner is not liable 
for any act of the firm done after bis death. 


Comments 

death of a partner a firm is dissolved but, if 
ihJ K«I***^ ^^® may not be dissolved^'' and 

'^® continued with the remaining 

fh^t whU simiUr to 

iosolvi!It ^ prcvious scciion regarding an 

thl public notice is required to be given on 

not f ^ ^ partner also and the estate of a deceased partner is 
not liable for any act of the firm done after his death. 

bQsini^'-n?*'l« partner to carry on competing 

comp^ig^with that^®of“?h PJ.^^^®** “ay carry on a business 
P g with that of the firm and he may advertise such 

17. See. 42 (c). 


so 


THE INDIAN PARTNERSHIP ACT 


business, but, subject to contract to the contrarty, he may 
not — 

(a) use the firm name, 

(.b) represeot himself as carrying on the business of the 
firm, or 

(c) solicit the custom of persons who were dealing with the 
6rm before he ceased to be a partner. 

(2) Agreements in restraint of trade. — A partner may make 
an agreement with bis partners that on ceasing to be a partner he 
will not carry on any business similar to that of the firm within a 
specified period or within specified local limits ; and notwithstand- 
ing anything contained in section 27 of the Indian Contract Act, 
1872, such agreement shall be valid if the restrictions imposed 
are reasonable. 

Comments 

Sub-sec. (1). — This Section deals with the right of the outgo- 
ing partner with regard to some other business which he may like 
to carry on. Sub-sec. (1) stales that an outgoing partner, whether 
he leaves the firm by retirement, expulsion or insolvency, has a 
right to carry on a business competing with that of the firm. He 
may also advertise such business. This right to carry on the 
competing business is, however, subject to three restrictions : 

1 . He cannot use the name of the firm for his business. 

2. He cannot represent himself as carrying on the business 
of the firm. .After he goes out he severs his connection with the 
firm and, therefore, he is not allowed to mislead the public by 
misrepresenting that he is still carrying on the firm’s business. 

3. He cannjt solicit the custom of persons who were dealing 
with the firm. He cannot approach the old customers to persuade 
them to be diverted towards his busines. It has been noted above 
that he can advertise his own business and if the old customers 
themseves prefer to come to him there is no bar to his attending 

to them. 

The abovestated restrictions on the cutgoing partner are 
necessary to protect the interest of the firm which he leaves, me 
restrictions are similar to those which are imposed on a person 
who sells the goodwill of his business. When a partner leaves the 
firm he gets his share of the assets. Such share generally includes 
payment for his share of the goodwill also. Outgoing partner is 
presumed to have sold the goodwill to the remaining partners and, 
therefore, restrictions as stated above are applicable to dim. 
These restrictions are subject to contract between the outgoing 
and the other partners. The provision contained in this sub-sec- 
tion is similar to the one contained in sec. 55 (2), where the good- 
will of a firm is sold on the dissolution of a firm. 
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Siib'Sec. (2). — This sub>sec. permits an agreement htiaz 
made between the outgoing partner and the continuing partners 
whereby the outgoing partner be restrained from carrying on busi- 
ness similar to that of the firm. Such an agreement has been 
declared to be valid and constitutes an exception to the rule con- 
tained in sec. 27, Indian Contract Act, which declares an agree- 
ment in restraint of trade as void. It is, however, necessary that : 

0) The agreement restraining the outgoing partner from 
carrying on a similar business should stipulate that such 
a business will not be carried on for a specified period or 
within specified local limits, and 

(ii) The restrictions imposed should be reasonable. 

37. Rights of outgoing partner in certain cases to share snb- 

seqaent profits.— Where any member of a firm has died or other- 
wise ceased to be a partner, and the surviving or continuiog oarl- 

‘ business of the firm with the properly of the 
firm without any final settlement of accounts as between them and 

iffhVnn?- contrary, the outgoing partner or his estate is entitled 
fhe^nrX« ^ representatives, to such share of 

bu.abT[:,‘ihrufc' Ti: 

Dcr or his estate, as tfe case rS^y Je ^rnot enUtle'^ 
or other share of profits • but if anif lurthep 

exercise of the option does not in assuming to act in 

with the terms thereof hfis MUS. material respects comply 
provisions of this section. ^ * account under the foregoing 

Comments 

Sion, insolvency”o"deat*h*h°s’’'j?.f““”'!’ retirement, eapul- 

“ay not be immediately paid to hta and he' 
the business without any final se Hem,„, ef continue 

outgoing partner or his estate and th^elh. ^ aewunts between the 
an option to the outgoing pa“i‘r' This section gives 

deceased partner, who has not^b«n pa°d of the 

either (i) to claim such share of the nref , . Properly, 

ceased to be a partner as since he 

of his share of the properly of thefen. 

• 6 • rate of 6% per annum on 
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the amount of his share in the property of the firm. 

This is subject to the contract between the partners to the 
contrary. 

The abovestated option can be exercised by the outgoing ' 
partner or on behalf of the deceased partner when subsequently 
the profits are calculated. He can then exercise this option the 
way he finds the same to be more beneficial to him. But once 
the option is made it becomes binding on the person making it. 

Where by a contract between the partners the surviving or 
the continuing partners purchase the share of the outgoing or the 
deceased partner, the right of sharing profits as discussed above 
is lost. If, however, the partner who was to purchase such share 
of the outgoing or the deceased partner does not comply with the 
terms of the contract of purchase in all material respects, he is 
liable to account for the right of the outgoing or the deceased 
partner as stated above. 

38. Revocation of continuing guarantee by change in firm.— 

A continuing guarantee given to a firm, or to a third party in 
respect of the transactions of a firm, is, in the absence of agree- 
ment to the contrary, revoked as to future transactions from the 
date of any change in the constitution of the firm. 

Comments 

If there is a change in the constitution of the firm either by 
the introduction of a new partner to the firm or by a partner ceas- 
ing to be one, any continuing guarantee, given to the firm or to 
the third party in respect of the transaction of the firm, is auto- 
matically revoked as to future transactions unless there is an 
agreement to the contrary. The basis of the rule is that when 
there is continuing guarantee given to the firm of to the third 
party by the firm that is always with the assumption that the same 
persons who are partners at the time of such guarantee shall con- 
tinue to be there for the whole period of such guarantee. There- 
fore, such a guarantee continues to be operative so long as there 
is no change in the constitution of the firm, but upon such a 
change the guarantee is revoked as regards future transactions. 
This point can be explained by refering to the case of I^eel Comul 
Mookerjee\. Biiro Das Mookerjee.^* In that case a guarantee 
was given for the conduct of the cashier of the firm known as “N. 
C. Mookerjee". Subsequently, there was a change in the consti- 
tution of the firm and its name was also changed to “N. Mookerji 
& Son”. It was held that on this change the guarantee was 
revoked and ihe surely was not liable for the conduct of the 
cashier subsequent to such change. 


18. (1901) 18 Cal. 597. 


[ CHAPTER VI 

DISSOLUTION OF A FIRM 
lolrodictioii 

i Dissolution means coming to an end of the relation of part- 

nership between various partners. When there is dissolution of 
partnership between all the partners it is known as dissolution of 
the firm. A firm may be dissolved in the following ways : — 

1. Dissolotion with the consent of ail the partners (Sec. 40) : 

As ail the partners could create partnership by their mutual 
agreement, they can similarly dissolve the hrm by making an 
agreement to that effect. 

2. Dissolition in accordance with a contract between the partners 
(Sec, 40) : 

There may be a previous contract between the partners men- 
tioning the circumstances or the procedure for the dissolution of 
the firm, the firm may be dissolved in accordance with such a 
contract. 


3. Dissolntion by a notice when the partnership is at will (Sec. 43): 

When the partnership is a partnership at will, as defined in 

the firm was not constituted for a fixed term, 
such a firm may be dissolved by a notice in writing by any partner 

® indicating his intention to dissolve the 

itrm. The firm stands dissolved from the date mentioned in the 

tokereffeiVfrnm^i!®^^?®® ® dissolution 

takes effect from the date of communication of the notice. 

4. Compulsory dissolntion (Sec. 41) ; 

«««« events there 

sory dissolution of the firm 


is compul- 


nc of all the partners or all except one 

compulsorily dissolved. When a 
partner is adjudicated as insolvent, he ceases to be a 
partner and, therefore, when all the partners or all except 

Tnd there *>0 parmL^s 
There has to be dissolution of the firm. The dissolution 

continue by making an agreement to that effect. 

tn hetrt ° I’coomes unlawful there 

has to be compulsory dissolution of the firm. Similar- 
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ly, when it becomes unlawful for the partners to carry 
on the business in partnership then also the firm 1$ 
compulsorily dissloved. 

5. Dissolution on happening of certain contingencies (Sec. 42.) : 

On the happening of the following events the firm is 
automatically dissolved unless there is a contract to the contrary : 

(i) If the firm was constituted for a fixed term it stands 
dissolved on the expiry of that term. 

(ii) If the firm was constituted to carry out certain adven- 
tures or undertakings, the firm is dissolved when those 
adventures or undertakings are completed. 


(iii) When a partner dies there is dissolution of the firm. 

(iv) A firm is also dissolved when a partner is adjudicated 
insolvent. 

It has been noted above that the dissolution as contemplated 
in section 42 occurs unless there is contract to the contrary. It 

means that even if any one of the abovestated events happens the 

firm may not be dissolved if the partners are interested in continu- 
ing the business of the firm and they agree, expressly or impliedly, 

to that effect. 


6. Dissolution by Court (Sec. 44) ; 

When only some of the partners are interested in the 
dissolution of the firm and others oppose it, the persons interested 
in dissolution can apply to the court and the court may o^er the 
dissolution of the firm. A suit for dissolution can be filed when 
one or the other of the following grounds are there : — 

fa^ When a partner becomes of unsound mind an applica- 
tion for dissolution may be made either on behalf ot 
such a person or by any other partner. 

(b1 When a partner becomes permanently incapable of 
^ ^ performing his duties, an application for dissolution 
could be made by any other partner. 

When a partner is guilty of some misconduct which is 
^ likely to affect prejudicially carrying on the business 
of the firm, the other partners can apply for the disso- 
lution of the firm. Misconduct here may mean mis- 
conduct even towards a third party. For example, 
when a partner of a firm of bankers has been held 
guilty of misappropriation of funds, the other part- 
ners can apply for dissolution of the firm. 

fdl When a partner makes a persistent breach of the 
^ nership agreements any partner other than thatpartne 
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can apply for dissolution of the firm. 

(e) When a partner transfers the whole of his interest in 
the firm to a third party or he has allowed his interest 
to be charged under the provisions of the Civil Proce* 
dure Code or be has allowed it to be sold in the reco- 
very of the arrears of land revenue or some such dues, 
the other partners can apply for the dissolution of the 
firm. 

(f) The object of the partners is to make and share profits 
and if there is no possibility of making profits but it 
appears that the business of the firm cannot be carri- 
ed on except at a loss, any partner can apply to the 
court for the dissolution of the firm. 


(g) The court is empowered to dissolve a firm on any 
other ground than as stated above if it appears to the 
court to be a just and equtiable ground for dissolu- 
tion. For example, if the mutual confidence and trust 
between the partners is lost, an application o: dissolu- 
tion can be made. In Abbot v. Crump it has been held 
that when one partner commits adultery with the wife 
of another partner, it is a fit ground for the dissolu- 
tion of the firm by the court. 


Liability after dissolution. — By dissolution even though as 
partners th^e relationship comes to an end but from 
the point of view of the third parties the mutual agency between 
the partner contmues unless steps are taken to make the third 

provides that notwithstanding 
to thirH ® partners coniinuc to be liable as such 

U them, if such an act 

Sc omrce orth/n-c'^V?-® dissolution, until 

|wenVy°any pirmer * *>y 

public notice is needed when a partner dies, or is adiudi. 

third pip reallng wurthe'^firm! Thl^'StV of"® hc'^S^ 

been gi'ln ^ ® P*""” **'®"8*‘ “» P»blic notice has 

Winding np. 
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assets of the firm and convcrtiog them into cash, and refund of 
capital to the partners. Although mutual agency for the purpose 
of carrying on the business of the firm comes to an end by the 
dissolution of the firm, but for the purpose of winding up mutual 
agency between the partners still exists until the affairs of the firm 
have been completely wound up. (Sec. 47). 


Every partner has a right to see that there is proper winding 
up. On the dissolution of the firm every partner of his representa- 
tive is entitled, as against all the other partners or their represen- 
tatives. to have the property of the firm applied for the payment of 
the debts of the firm, and to have the surplus distributed among 
the partners or their representatives according to their rights. (Sec. 
46) The payment of the debts of the firm out of joint assets is in 
the interest of all the partners, because if that is not done every 
partner remains exposed to the risk of being made liable to meet 

all such liabilities. 


When the winding up is going on no partner can make any 
personal benefit by using the property of the firm, the name or the 
business connection of the firm. (Sec. 50). If aiiy partner is 
making use of the firm name or using any property of the firm lor 
his personal profit, the other partners or their representatives may 
obtain an injunction againt such a partner restraining him from 
doing that. (Sec. 53). If, however, a partner or his representative 
purchases the goodwill of the firm, he can make use of the firm 

name. 


Settlement of accounts between partners (Sec. 48). 


Losses arising on dissolution are to be shared equally. Loss 
includes any deficiency in capital as well. 

When the firm is being wound up, the amount available is to 
be utilised, for making various payments, in the following order : 

1. Making payment of the debts of the firm to the third 
parties ; 

2. Making payment to the partners raUably in respect of 
advances given by them over and above capital contributed by 

them ; • j ♦ 

3. Making payment to each partner rateably what is due to 

him on account of capital ; 

4. The residue if any is deemed as profit and that is distri- 
buted among partners in their profit sharing ratio. 

When there are joint and separate debts, the property of the 
firm or of partners is to be applied as under : 



The property of the firm shall be applied in the first 
instance in payment of the debts of the firm, and if 
there Is any surplus, then the share of each partner 
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shall be applied in payment of his separate debts or 
paid to him. 

(ii) The separate properly of a partner shall be applied first 
for paying separate debts, and the surplus, if any may 
be utilised for payment of the debt of the firm. 

Setorn of premium on premature dissolnticn (Sec. 51) 

A partner may have paid some premium to secure partner- 
nar?J“ cxistiDg firm and also to get the right of remaining a 

soluMnn H ^ premature dis- 

enlnuH t ^ partner who paid the premium shall be 

mav ^ re.payment of the premium or of such part thereof as 
heraJl reasonable, regard being had to the terms on which he 
na^i^t a partner and also the period for which he remained a 

the ^ ® r«‘“rn is permissible when 

me partnership was at will. * 

Return of premium is not allowed in the following cases ; 

of a partMr*° dissolution of the firm occurs duo to the death 

thA K *5® j^issojution is mainly due to the misconduct of 

the partner who had paid the premium. 

yK**®" 1**® dissolution is in pursuance of an agreement 
between the partners, but the agreement does not make any sncci- 
fic mention of the return of premium. ^ ^ 

Rights of a partner rescinding the contract of partnership (Sec. 52) 

inc misrepresentation in a contract creat- 

u. ^ between persons, the partner whose consent has 

from Se°fi r "Vhtn'ih’®"' and Sraw 

S admISnr fhat uod." h'e' law 

Ueo on. or a right of retention of, the surplus 
i^fhe sums paid by him'as caplul or7um\"as?n|“h''e“sham 

amount! ^ *1»® io respect of th“t 
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Right to carry on competing business after dissolotion (Ss. 54 and 55) 

On the dissolution of a firm the property of the firm is dis- 
posed off. Goodwill is one of the assets of the firm and the same 

alongwith other assets or separately. Where the good- 
will of the firm is sold after dissolution, a partner may still carry 
on a business competing with that of the firm and may advertise 

such business. The partner or partners selling the goodwill can- 
not : 

(i) use the name of the firm ; 

(ii) represent that they are carrying on the business of that 
old firm of which the goodwill has been sold ; 

(iii) solicit the custom of person who had been dealing 
with the firm prior to dissolution. 

If, on or anticipation of the dissolution of a firm, or on the 
sale of goodwill of a firm, there is an agreement that the partners 
will not carry on any business similar to that of the firm within a 
specified period or within specific local limits such an agreement 
will be valid and can be enforced notwithstanding the rule con- 
tained in section 27, Indian Contract Act, that an agreement in 
restraint of trade is void. 

Dissolution of a firm 

39. Dissolution of a firm. — The dissolution of partnership 
between all the partners of a firm is called the ’’dissolution of the 
firm.” 


Comments 

Dissolution of partnership means coming to an end of the 
relation, known as partnership, between persons. When one or 
more partners cease to be partner but others continue the business 
in partnership, there is dissolution of partnership between the out- 
going partners on the one hand and remaining partners on the 
other. The remaining partners as between themselves still con- 
tinue as partners. For example, when the firm consists of A, B 
and C and A retires, there is dissolution of partnership between A 
and others but partnership as between B and C is not dissolved. 
Dissolution of partnership between all the partners of the firm is 
known as dissolution of the firm. For example, when in the firm 
consisting of A, B and C all of them cease to be partners with one 
another there is dissolution of the firm. 

40. Dissolotion by agreement. — A firm may be dissolved with 
the consent of all the partners or in accordance with a contract 
between the partners. 

Comments 

Sections 40 to 44 contain various modes of the dissolution of 
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a firm. This section mentions two inodes of dissolution of a 
firm : 

(i) Dissolution with the consent of all the partners, and 

(ii) Dissolution in accordance with a contract between the 
partners. 

As partners can create partnership by making a contract as 
between themselves, they are also similarly free to end this rela- 
tionship and thereby dissolve the firm by their mutual consent. 
When all the partners so agree they may dissolve the firm at any 
time they like. 

Sometimes there may have been a contract between the part- 
ners indicating as to when and how a firm may be dissolved, a 
firm can be dissolved in accordance with such a contract. 

41. Compulsory dissolotiou. — A firm is dissolved — 

(a) by the adjudication of all the partners or of all the 

partners but one as insolvent, or 

(b) by the happening of any even which makes it unlawful 

for the business of the firm to be carried on or for the 
partners to carry it on in partnership : 

Provided that, where more than one separate adventure or 
undertaking is carried on by the firm, the illegality of one or more 
shall not of itself cause the dissolution of the firm in respect of its 
lawful adventures and undertakings. 

Comments 

This section mentions certain events on the happening of 
which there is compulsory dissolution of the firm. The dissolution 
is compulsory and if the partners want to continue in partnership 
by agreeing to the contrary they cannot possibly do that. Com- 
pulsory dissolution occurs under the following circumstances : 

(1) When all the partners or all except one are adjudicated 
insovent the firm is compulsorily dissolved. We have already 
noted' that when a partner is adjudicated insolvent he ceases to be 
a t^urtner. Therefore, when all the partners or all except one are 
adjudicated insolvent there is no question of persons remaining 
partners with one another and, therefore, there has to be dissolu- 
tion of the firm. 

(2) If the business of the firm though lawful when the firm 
came into existence subsequently becomes unlawful there has to be 
dissolution of the firm. This provision is based on the rules of the 
law of contract. For a valid contract the object and consideration 
have to be lawful as defined in section 23, Indian Contract Act. 
Sec. 56 of the Contract Act further provides that when the contract 
to do an act becomes unlawful after making the contract, such a 

1. See. 34. 
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contract becomes void. For example, a number of person ioin 
ogether as partners to sell liquor in a certain area. Subsequeml? 
the Government imposes prohibition in that area and the sale^of 

in that area be- 

cojiDcs unlawful the firm is dissolved* 


one adventures or 

^®il of them shall not of 

Itself result m the dissolution of the firm in respect of those 

adventures or undertakings which are still lawful. 


There is also compulsory dissolution of the firm if some event 

happens because of which it becomes unlawful for the partners to 

continue as partners with each other. For example, two partners 
reside and carry on trade in two different countries. ®If war breaks 
out between these two countries and further commercial inter- 
course between the two partners thereby becomes against public 
^licy and thus unlawful, there is compulsory dissolution of the 


Dissolotion on the happening of certain contiagencies. — 
Subject to contract between the partners a firm is dissolved — 

(a) if constituted for a fixed term, by the the expiry of that 

term ; 

(b) if constituted to carry out one or more adventures op 

undertakings by the completion thereof ; 

(c) by the death of a partner ; and 

(d) by the adjudication of a partner as an insolvent. 

Comments 

Section 41 mentions certain events on the happening of 
which there is compulsory dissolution. On the happening of the 
events mentioned in this section the firm is dissolved unless there 
IS a contract to the contrary. It means that on the happening of 
the events mentioned in this section the partners may still agree 
that the firm be not dissolved and the business of the firm be 
continued as before. 

Clause (a)— Expiration of the partnership term.— When the 
partnership had been constituted for a fixed term it continues 
obviously for that contemplated term and would be dissolved on 
the expiry of such term. If the partners so like they may agree 
to the contrary and continue the business even beyond that time. 
Such an agreement may be express or implied. If a fresh term 
is Dot stipulated then it will be considered to be a partnership at 
i^ill._ Unless otherwise agreed the same mutual rights and duties 
continue for the extended period as they were there before the 
expiry of the term.* 


2. Sec. 17(b). 
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Claose (b)— Completioo of the adrenture.— Partnership 

\ J created for some specific adventures or undertakings comes loan 
J end on the completioo of such adventures or undertakings. There 
I can, however, be an agreemeut by which the partnership may not 
I be dissolved and the business may be continued for some other 
[ adventures or undertakings after the completion of the earlier 
ones. Unless othetwise agreed the same mutual rights and duties 
between the partners continue in respect of their relationship for 
the new adventures and undertakings also.^ 

Clause (c) -Death of a partner.— Death of a partner results 
in the dissolution of the firm unless the remaining partners agree 
to the contrary. This provision is applicable when there are more 
than two partners in a firm, where on the death of one of them the 
others may agree to still continue the same old firm without its 
being dissolved. If there are only two partners and they agree 
that on the death of one of them the firm would not be dissolved 
but will continue with the surviving partner and the heir of 
the deceased partner, the agreement is meaningless because 
on the death of one of them there remains only one partner. 
There is no partnership to which somebody else could be intro- 
duced. If the heir of the deceased partner is to carry on the 
business in partnership with the surviving partner, it will be a 
new partnership for which an agreement between the two persons 
to create partnership has to be entered into. In Mt. Sughra v. 
Babu*, it was held that when a firm consisted of just two partners, 
a term in their contract not to dissolve the firm on the death of 
one of them was invalid. Agarwala J. observed 

‘To the case of a partnership consisting of only two part- 
ners, no partnership remains on the death of one of them and, 
therefore, it is contradiction in terms to say that there can be a 
contract between two partners to the effect that on the death of 
one of them the partnership will not be dissolved but will conti- 
nue. 


Partnership is not a matter of status, it Is a matter of con- 
tract. No heir can be said to become a partner with another per- 
son without his own consent, express or implied." 

Similar view was expressed by the Madras High Court in 
Narayanan v, Umaval.* In Commissioner of Income tax v. Seth 
Govindram’’ , the Supreme Court accepted the view of the Allaha- 
bad and the Madras High Courts as discussed above and rejected 
the view expressed by the Calcutta and the Nagpur High Courts 
to the contrary. 


66 c. 

kiian, 


3. Sec. 17(c). 

4. A. I. R. 1952 All. 506. 

5. Ibid., at p. 507. 

Mad. 283. See Han raj Maaot v. Gorak Nath Pandey, 
2^' N. 262: 1962 Cal. L. J. 230 aod ChaiokaraD Sidhakaran v. Radha- 
A* !• R. 1966 46 for a contrary view* 

7. A. I. R. 1966 S. G. 24. 
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Clause (d)--lasolveacy of a partner. — When a partner is adju- 
dicated insolvent he ceases to be a partner. The firm is also dis- 
solved unless there is an agreement between the partners, other -« 
than the insolvent, to the contrary. This provision has to be read 
alongwitb sec. 41 (a) which states that when all or all except one 
partner become insolvent there Is compulsory dissolution of the 
firm. If, therefore, there are only two partners and one of them 
is adjudicated insolvent there is compulsory dissolution under sec- 
tion 41 and there is no question of there being a contract to the 
contrary making the firm to continue. 

43. Dissolution by notice of partnership at will. — (1) Where 
the partnership is at will, the firm may be dissolved by any part- 
ner giving notice in writing to all the other partners of his inten- 
tion to dissolve the firm. 

(2) The firm is dissolved as from the date mentioned in the 
notice as the date of dissolution or, if no date is so mentioned, as 
from the date of the communication of the notice. 

Comments 

Sub-sec. (1)— Dissolution of partnership at will by notice 

When the partnership is at will as defined in section 7, the 
partners are not bound to remain as partners or continue the part- 
nership for any fixed period. Any partner of such a partnership 
can seek dissolution of the firm. This can be done by a partner 
by serving a notice on the other partners asking for the dissolution 
of the firm. The notice to be valid must be in writing, it should 
be given to all the other partners and it must clearly and in 
unambiguous terms indicate the intention of the partner giving 
the notice to dissolve the firm.® Dissolution by a notice under 
this section will be valid even though one of the partners to whom 
the notice is given is insane.® When the partnership was origi- 
nally constituted for a fixed term, but the partners continue the 
business even after the expiry of that term, unless otherwise 
agreed, the partnership is now deemed to be a partnership at 
will^® and, therefore, it can now be dissolved by a notice as stated 
in this section. A notice for dissolution once given cannot be 
withdrawn unless the other partners agree to the same.^i 

Although a partnership at will can be dissolved by a notice 
there is, however, nothing which prevents the dissolution of such 
partnership under the other provisions of the Act. Thus, a part" 
nership at will could also be dissolved by mutual consent, insol- 
vency or death of a partner. 

8. See Cbainkaran Sidbakarao Ojwal v. Radbakriian, A- I. R. 1956 
Nag. 48 ; I. L. R. (1955) Nag. 498 t 1956 Nag. L. J. 686. 

9. Melteretb v. Keeo, (1859) 27 Beav. 236. 

10. See sec. 17 (b). 

11. Jones V. Lloyd, 18 Eq. 265. 


DISSOLDTION OF A FXRU 



Sub'Sec. (2) — Date of dissolotion 

The partner giving a notice fop the dissolution of a partner- 
ship at will may mention the date from which he wants the dis- 
solution to be effective. If that is so the firm will be dissolved 
from the date mentioned in the notice. If no such date has been 
mentioned the dissolution will take effect from the date of the 
communication of the notice. A partner could give such a notice 
without going to the court. But if a partner so likes he may 
effect the dissolution by going to the court. In such a case “a 
partnership will be deemed to be dissolved when the summons 
accompanied by a copy of the plaint is served on the defendant, 
where there is only one defendant, and on all defendants, when 
there arc several defendants. Since a partnership will be deemed 
to be dissolved only from one date, the date of dissolution would 
have to be regarded to be the one on which the last summons were 
served.”** 


If a partner dies before the dissolution could become effec- 
tive by a notice of a partnership at will, the dissolution would 
take place from the date of the death of the partner and the rights 
of the partners will be the same as they would have been on the 
dissolution by the death of a partner.*^ 


44. Dissolutlonby the Conrt.— At the suit of a partner, the 

name^ly™^^ ^‘sSolve a firm on any of the following grounds, 

(a) that a partner has become of unsound mind, in which 
case the suit may be brought as well by the next friend 
of the partner who has become of unsound mind as by 
any other partner ; 

(b) that a partner, other than the partner suing, has become 

in any way permanently incapable of performing his 
duties as partner ; t' © 


(c) that a partner, other than the partner suing, is guilty of 
conduct which is likely to affect prejudicially the carry- 

being had to the nature 

of the business ; 



(e) 

12 

1169-70. 

13 . 


that a partner, other than the partner suing, wilfully or 
persistently commits breach of agreements relating to 
the management of the affairs of the firm or the con- 
duct of Its business, or otherwise so conducts himself in 
matters relating to the business that it is not reaso- 
nably practicable for the other partners to carry on the 
business in partnership with him ; 


that a partner, other than the partner suing, has in any 
Banarii Das V. Kanshi Ram, A. I. R. 1963 S. C. 1165, at pp. 
McLeod V. Dowlioe, 43 T. L. R. 655. 
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way transferred the whole of his interest io the firm to 
a third party, or has allowed his share to be charged > 
under the provisions of Rule 49 of Order XXI of the 
First Schedule to the Code of Civil Procedure, 1908, or i 
has allowed it to be sold in the recovery of arrears of ^ 

land revenue or of any dues recoverable as arrears of I 
land revenue due by the partner ; 1 

(f) that the business of the firm cannot be carried on save 

at a loss ; or < 

(g) on any other ground which renders It just and equitable 
that the firm should be dissolved. 

Comments 

This section deals with the dissolution of a firm by the court. 
The question of dissolution by the court arises when all the part- 
ners do not want the dissolution. The partner or partners who 
want dissolution can file a suit and the other partners may contest ' 
the same. A suit for dissolution can be filed only when one or 
the other ground mentioned in section 44 is there. Even when 
there is a valid ground for filing the suit for dissolutiou and a 
partner accordingly files the suit, the court is not bound to decree 
dissolution as this section clearly provides that “At the suit of a 
partner, the Court may dissolve the firm.” 

The grounds which justify the filing of suit by a partner for j 
the dissolution of the firm are as under : 

( 1 ) UnsoDDdness of mind.— When a partner becomes of un- 
sound mind neither he can protect his own interest nor can he per- 
form his duties as a partner. Therefore, when a partner becomes 
of unsound mind a suit for the dissolution of the firm can be 
filed. Such a suit may be filed either on behalf of the partner 
who has become of unsound mind, or by any other partner. 

(2) Fermanent incapacity to perform duties.— When a partner 
becomes permanently incapable of performing bis duties as a 
partner that is a good ground for applying to the court for the 
dissolution of the firm. When the incapacity is not permanent 
the court would not grant relief. In Whitwell v. Arthur^^ one 
partner filed a suit for the dissolution of the firm when the other 
suffered from the paralytic attack and was thereby incapacitated 
from his duties as a partner. It was found from medical evidence 
that the capacity was not likely to be permanent as the defen- 
dant’s health was improving. The court did not grant the dissolu- 
tion of the firm. 

When a partner becomes permanently incapable of perform- 
ing his duties, the suit for dissolution can only be filed by any 
other partner, and not by the partner who suffers from the incapa- 
city. 

14. 35 Bcav. 140. 
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(3) Cooduct iojarious to the partnership bosiness.— When a 
partner is guilty of conduct which is likely to effect prejudicially 
the carrying on the business of the firm, the court may dissolve the 
firm on that ground. Misconduct need not be with regard to the 
partnership business, but the conduct should be such as would 
prejudicially a6fcct the partnership business. The acts of adultery 
by a partner in a firm of bankers has been considered to be no 

ground for seeking dissolution by the other partners but that mav 

be so if It IS a firm of medical practitioners.*^ Conviction for a 
breach of irust.i or the adultery by one partner with another 
panner s wife* are good grounds for the dissolution of the 

- . dissolution can not be brought by the guilty 

dfscSs«d^abo«! guilty of conduct 

(4) Persistent breach of partnership agreemeots —When « 

persistently commirs breacT of agreements 
!• ° 5®. “auasement of the affairs of the firm, or sown! 

in a firm of Solicitors ignored the other two oartners 

to settle their disputes by mutual cons^ZT 
there is no hope of mutual co-operation** or a narmer 

personal debts^*. the court may ordcr*^dLsolu^on 

;:,S; =, ;f.vc“ vs 

p.rtn^?haT"ra?/fe?U‘‘!he"^^ ’ ■"•"“'-When a 

15. Snow V. Milford, (1868) 18 L. T 142 
. ^ E.„. 30 Ca™,.a,.. .. Hvaa,. ,,304, 

30 Be.,: 132 Sf Rri8^“‘’ ‘ *“• 273 s 1 72 R. R. 64 ; W.tnej- v. VV.II. 

21 1 1956) 35 Beav. 142 

22. Smith 4 ''b«v.‘S“'' 9- 
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the firm. Similar would be the position when a partner has allow- 
ed his share to be charged under the provisions of the Civil Pro- 
cedure Code, or has allowed it to be sold in the recovery of the 
arrears of land revenue or any dues as arrears of land revenue. It 
is necessary that the transfer must be of the whole of the part- 
ner’s interest rather than merely a part of it. For dissolution in 
this case also the suit can be filed only by a partner other than 
the one whose interest has been transferred. 

(6) When the business can be carried on only at a loss. — The 
object of every partnership is to make profits. If it appers that 
the business of the firm cannot be carried on except at a loss, any 
of the partners may apply to the court for the dissolution of the 
firm.'^® 

(7) When dissolution is just and equitable. — The court has 
been given very wide power of dissolution. Apart from ordering 
the dissolution of the firm on the grounds stated above the court 
has been vested with the power of dissolving the firm on any other 
ground which renders it just and equitable that the firm should be 
dissolved. In Abbot v. Crump,'^* adultery by one partner with an- 
other partner’s wife was held to be a good ground for the dissolu- 
tion of the firm by the court. 

45. Liability for acts of partners done after dissolution.— (1) 
Notwithstanding the dissolution of a firm, the partfcers continue 
to be liable as such to third parties for any act done by any of 
them which would have been an act of firm if done before the 
dissolution, until public notice is given of the dissolution : 

Provided that the estate of a partner who dies, or who is 
adjudicated an insolvent, or of a partner who, not having been 
known to the person dealing with the firm to be a partner, retires 
from, is not liable under this section for acts done after the date 
on which he ceases to be a partner. 

(a) Notices under sub-section (I ) may be given by any part- 
ner. 

Comments 


Liability after dissolution 

It has been noted above that when a partner ceases to be a 
partner by retirement or expulsion his liability, for the acts of 
the firm done after such retirement or expulsion, towards the 
third parties can still arise until a public notice of the fact is 
given.*® This section incorporates a similar provision. Inspite of 
dissolution the liability of the partners for an act of the firm can 
arise as before until a public notice of the dissolution of the firm 

23* JcDniDgs V. Baddcley, (1856) 3 iC* 6*,. J, 78 j 112 R* R* 42* 

24. (1870) 5 Ceng. L. R* 109. 

25. Secs. 32 (3) and 33 (2). 
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is given. The reason for such a liability is that the third party, 
who knew of their partnership and of mutual agency, can continue 
to presume that the mutual agency between such persons con- 
tinues until public notice of the end of that mutual aeencv is 
given. ® ■' 

In the following cases the liability of the partners does not 

arise after the date of dissolution even though no public notice of 
dissolution of the firm has been given. 

® “ot liable for the acts 

done after his death. No public notice is needed on the death of 

of a partner is deemed to 
have come to the knowledge of the persons who knew him. 

is ^ partner who is adjudicated insolvent 

no?iS ?c L a deceased partner. In his case also no public 

a7terthe%?s?o1u^^^^^^^^ " liable for the acts done 

(3) No public notice is needed in case of a retired nnrtn^n 

S5i »‘is itS 

\ ”S“n S' SS s-H";* 'j « 

s=™ iuggna, Kr^allpat" ^h^ap^-fr', "‘"i Mi's’- 

against the fir ” Xt'eH ® decree 

know of the fact that B and C were 7uf to 

only after the dispute in resne^f^r th^° Partners 

was held that R and C could no7be m«r?r.® It 

known to be partners to the appellants wherMb 

proviroLTectron^^S. ***''>' ProteTted^Vder^’The 

>««oa:'i-o“ife'diL^o^:;ro?a'?rrv^^^^^ d-»- 

lative IS entitled, as against all partner or his represen- 

^ ^-adves . hkve tfe 

2K.B.397.- • ■■ = Cabin., Co. V. lograo., ( Ig^g, 
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the debts and liabilities of the firm, and to have the surplus dis- 
tributed among the partners or their representatives according to 

their rights. 

Comments 

By dissolution the relation of partnership between various 
partners comes to au end. Thereafter there has to be winding up 
of the affairs of the firm. That includes realisation of the 
assets of the firm and also paying off all the liabilities, 
and then to distribute the surplus, if any, amongst the partners. 
On the dissolution of a firm every partner or his representative 
has a right to see that the affairs of the firm are properly wound 
up. He has a right to have the property of the firm applied in 
payment of the debts and liabilities of the firm. If, on the 
dissolution of the firm, the debts and liabilities ol the firm remain 
unsatisfied, each partner continues to be exposed to the risk of 
being made jointly and severally liable for the same towards third 
parties. To avoid any such situation every partner or his 
representative has been made entitled, as against all the other 
partners or their representatives, to have the property of the firm 
applied in payment of the debts and liabilities of the firm, and 
then there is distribution of the surplus amonst the partners 
or their representatives according to their rights. The right 

contained in this section is also Sn“Ynv 

lien over the surplus assets of the firm-^’ The hen is not on any 
specific property but it is only in the form of a claim against the 

surplus assets on realisation. 

47. Continuing authority of partners for porp^es of 
winding up. - After the dissolution of a firm the 

partner to bind the firm, and other mulul rights and 
of the partners, continue notwithstanding 1 ^*= ^'^solution so far 
as may be necessary to wind up the affairs of the firm and * 
complete transactions begun but unfinished at the time of the 
dissolution, but not otherwise s 

Provided that the firm is in no case '’nnnd by the acts of a 
partner who has been adjudicated insolvent ; this proviso does 
not affect the liability of any person who has after the adjudica 
lion represented himself or knowingly permitted himself to d 
represented as partner of the insolvent. 

Comments 

Authority of partners during winding np 

By dissolution of tho firm the partners cease be Partners 
with one another and. therefore, the mutual "iusi- 

between them to act on behalf of each other °",„‘5'o'’“i,e 

ness of the firm also comes to an end. But after dissolutio 

27. Re Bourne, (1906) 2 Ch. 427, 432. per Romer, I. J. 
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windiog up of the affairs of the firm has got to be done. For 
example, the contracts already entered into have to be performed, 
amount due to the creditors has got to be paid, amount due from 
the firm s debtors has got to be realised, joint property has got to 
be disposed off and converted into cash. Moreover, capital contri- 
buted by the partners has to be refunded. Sometimes for realis- 
ing the debts suit may have to be filed. For doing any act which 
IS necessary to wind up the affairs of the firm the mutual agency 
between the partners still exists. A partner cannot place fresh 
order for the goods, but he can take delivery of the goods ordered 
before dissolution and pay for them. This section, therefore, de- 
clares that notwithstanding the dissolution of the firm, the mutual 
rights and obligadous of the partners and the authority of each 
pariner to bind the firm continues so far as that may be necessary 
to wind up the affairs of the firm and also to complete those trans- 

aciions which had been begun but remained unfinished at the time 
of the dissolution. 


u and the partnership comes to an end, it 

^ right, but the duty, of a surviving partner to realise 

iSelnHi^a th®** purpose of winding up the partnership affairs 
including the payment of partnership debts.*® 

docs not empower a partner 
to create a novatio m respect of a debt owing to the lirm^ That 

c^L^lhrdebtL® continuing through somebody 

else as the debtor. His partners may nreviouslv concent tn it 

“ if not“‘b“odiag 
Chimanramy. Samp 

iugup ! ■' of a partner during wind^ 


up its business and adjusting the the purpose of winding 

:a a ;s.';= SirsuSi'"- » 'S «?:s 

to complete transactions alread^h^lu^ affairs of the firm and 
debt is owing to the firm oavment ® 

partners extinguishes /iSf ooe of the 

the debtor, even though a particular panoS?'^' a 
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appointed to collect the debts owing to the firm, and whether 
the debtor is aware of such appointment or not. Any partner of a 
dissolved firm can therefore recover payment of a debt due to the 
firm. He can effectually release the debtor and also give a valid 
receipt for the debt. But neither the release nor the receipt will 
be binding on bis co-partners if the receipt is given, or the 
releasing partner acts, in fraud of bis co-partners and in collusion 
with the debtor.” 

In Butchart v. Dresser,^^ A and B, the two partners agreed to 
buy certain shares. The payment for those shares had not been 
made and the firm was dissolved. A pledged those shares to borrow 
money from the firm’s bankers to pay for those shares. B 
contended that the pledging of shares was not valid as the 
firm had been dissolved and the bankers knew about the 
dissolution. 


It was held that the pledging of the shares was necessary to 
raise fund for completing the contract previously made by the 
firm. It was not beyond the authority of the partner doing so and 
as such the other partner was bound by the transaction. 

Proviso to sec. 47 states that the rule of the existence of 
mutual agency between the partners for the purpose of winding up 
does not apply in the case of an insolvent partner, and the firm is 
in no case bound by the acts of a partner who has been adjudicat- 
ed insolvent. However, any person who has after the adjudication 
represented himself or knowingly permitted himself to be 
represented as a partner with the insolvent, can be made liable as 
a partner. 

48. Mode of settlement of accounts between partners. --In 
settling the accounts of a firm after dissolution, the following 
rules shall, subject to agreement by the partners, be observed : - 

(a) Losses, including deficiencies of capital, shall be paid 

first out of profit, next out of capital, and, lastly, ii 
necessary, by the partners individually in the 
proportions in which they were entitled to share 
profits. 

(b) The assets of the firm, including any sums contributed 

by the partners to make up deficiencies of capital, 
shall be applied in the following manner and 
order : — 


(i) in paying the debts of the firm to third parties ; 

(ii) in paying to each partner ratcably what is 

from the firm for advances as distinguishca 

from capital ; 

31. 10 Hare 453 : 102 R. R. 269 ; Also see Rc Bourne, (1906) 1 Ch. 113, 

(1906) 2 Cb. 427. 
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(iii) in paying to each partner rateably what is due to him 
on account of capital ; and 

(iv) the residue, if any, shall be divided among the 
partners in the proportions in which they were 
entitled to share profits. 

Comments 

This section mentions the mode of the settlement of accounts 
between the partners on the dissolution of the firm. The rules as 
stated in this section are applicable when the partners have not 
made an agreement on these points. The rules which emerge 
from this section are as under : 


1. Losses are to be shared equally. The deficiency in capital 
is also to be treated like an ordinary loss and the partners are to 
bear that loss in the same proportion in which they were sharing 
profits and losses. For example. A, B and C contributed a capital 
of Rs. 25,000/-, Rs. 20,000/- and R. 5,000/- respectively, but they 

equally. The total capital is Rs. 

50,000/-. If the assets realise Rs. 20.000/- only, there is deficiency 

of capital to the extent of Rs. 30,000/-. Each partner is bound to 

^oss. After the partners make good 
his deficiency, total amount of Rs. 50.000/- will be available and 
that will be utilised for the return of capital contributed bv the 
partners* ^ ^ 


In Novell y. Nowell.i^A and B had contributed uneoual 

capital. They 

had agreed to sh^c equally. A 

de^ciency of £ 500 id capital having arisen, it was held that the 
same was to be shared equally between A and B. 

^tie or more partners become insolvent and they are not 
able to contribute their share of the loss, the solvent partners are 
not bound to contribute for the share of the insolvent partoers. 33 * 

dissolution of the firm if the amount available is 

t?e?fi.?i u and the third paJ! 

able inciifiT^ problem. If, on the other hand, the amount avail* 
Snh^L payments are to be made in a ccriain order 

making in^hc Mlowinrorde?: 

debts of the firm to the third 
(2) If some partners have given advance over and above 

32. ^869) L. R. 7 Equity cases 538. 
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the capital, then the amount is to be utilised in making payment to 
each one of them rateably ; 

(3) Making payment to each partner rateably what is due to 
him on account of capital ; 

(4) The residue, if any, is deemed to be profit and the same 
is to be divided among the partners in the proportions in which 
they were entitled to share profits. 

49. Payment of firm debts and of separate debts. — 
Where there are joint debts due from the firm, and also 
separate debts due from any partner, the property of the firm shall 
be applied in the first instance in payment of the debts of the 
firm, and, if there is any surplus, then the share of each partner 
shall be applied in payment of his separate debts or paid to him. 
The separate property of any partner shall be applied first in the 
payment of his separate debts, and the surplus (if any) in the pay- 
ment of the debts of the firm. 

Comments 

Sometimes there may be joint debts due from the firm and 
separate debts due from a partner and the property of the firm 
may not be enough to satisfy them all. The question arises as to 
which debts are to be satisfied out of the firm’s property. A simi- 
lar question also arises when there is a claim against the separate 
property of a partner of the joint debts and the separate debts. 
This section incorporates the following rules : 

1 . The property of the firm shall be applied in the_ first 
instance in payment of the debts of the firm, and if there is any 
surplus, then the share of each partner shall be applied in pay- 
ment of his separate debts or paid to him. It is a corollary to 
section 46 of the Act, which provides that a partner has a right to 
get the joint property of the firm applied in payment of the debts 
and liabilities of the firm and then the distribution of the surplus 
amongst the partners or their representatives. 

2. The separate property of any partner shall be applied first 
in the payment of his separate debts, and the surplus, if any, may 
ije utilised in the payments of the debts of the firm. 

50. Personal profits earned after dissolution.— Subject to 
contract between the partners, the provisions of clause (a) of sec- 
tion 16 shall apply to transactions by any surviving partner or by 
the representatives of a deceased partner, undertaken after the 
firm is dissolved on account of the death of a partner and before 
Its affairs have been completely wound up : 

Provided that where any partner or his representative has 
bought the goodwill of the firm, nothing in this section shall 
affect his right to use the firm name. 
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Comments 

We have already noted section 16 (a), according to which no 
partner can make a personal gain out of any transaction of the 
firm or the use of the name, property or business connection of 
the firm, if he makes any such gain he shall account for that to 
the firm.®* A similar duty is contained in section 50 on the dis- 
solution of a firm by the death of a partner. Therefore, a partner 
making personal profits after dissolution and before winding up 
has to account for those profits. The reason is that until there is 
winding up all the partners continue to be the owners of the firm 
and also the joint property and, therefore, no partner can gain 
any personal advantage by the use thereof for his personal gain. 

Section 53 of the Act empowers the partners or their repre- 
sentatives to restrain any other partner or his representative from 
carrying on the similar business in the firm name or from using 
any of the propetty of the firm for his own benefit, until the 
affairs of the firm have been completely wound up. 

If, after the dissolution of the firm, any partner or bis repre- 
sentative buys the goodwill of the firm be can make use of the 
firm name and be shall not be subject to the liability discussed 
above. 

51. Return of premium on premature dissolution.— Where a 
partner has paid a premium on entering into partnership for a 
fixed term, ai d the firm is dissolved before the expiration of that 
term otherwise than by the death of partner, he shall be entitled 
to repayment of the premium or of such part thereof as may be 
reasonable, regard being bad to the terms upon which he became 
a partner and to the kog'h of time during which be was a part- 
ner, unless — 

(a) the dissolution is mainly due to bis own misconduct, or 

(b) the dissolution is in pursuance of an agreement contain- 
ing no provision for the return of the premium or any 
part of it. 

Comments 

When a person is admitted as a partner to an already estab- 
lished business he has generally to pay some consideration, known 
as premium to secure the right of becoming and remaining a part- 
ner in the firm. The premium goes to the pockets of those per- 
sons who were already carrying on the business. 

If a person pays premium to become a partner for a certain 
specified period, but the partnership ends before the expiry of that 
term, be is eutiiled to refund of premium. How much premium 
IS to be refunded win depend on the terms on which he became a 

Ccnhain, (1891) 2 Ch. 25+ ; Bentley v. Craven, (1853) 18 Bea 
V* #0 : IU4 R. R, 373* 
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partner and the length of time during which he was a partner. 

Regard being had to these things, whatever is reasonable will be 

returned. 

It may be noted that the return of premium or part thereof 
is allowed when a person became a partner for a fixed term, and 
there is dissolution of partnership before the expiry of that term. 
Therefore, there is no question of return of premium if the partner 
ship was at will. If an agreement between the partners in a part- 
nership at will provides for the refund of premium, or the partner 
receiving the premium is acting fraudulently, premium may be 
refunded even in a partnership at will. In a partnership at will, a 
partner cannot dissolve the partnership soon after receiving the 
premium and then retain the premium.®^ 

In the following exceptional cases even though the partner- 
ship was for a fixed term there will be no refund of premium on its 
premature dissolution : 


1. When the dissolution of partnership occurs by the death 
of a partner, there is to be no refund of premium unless there is 
au express stipulation in a contract between the partners.^® But if 
a person knowing himself to be in a dangerous state of health and 
suffering from a fatal disease conceals this fact and receives the 
premium, it is a case of fraud and the premium will have to be 
refunded if there is premature dissolution due to the death of such 
partner. 3"^ 


2. When the dissolution of the firm is mainly due to the mis- 
conduct of the partner who paid the premium, be is not entitled to 
any refund. The reason is that a guilty person should not take 
advantage of his own wrong. But if the person receiving the pre- 
mium is guilty, or both the partners, i. e., the one receiving and 
the one paying the premium are guilty,®* or where none of them is 
guilty,®® the court will order the refund of premium. 

3. When the dissolution is by an agreement but the agree- 
ment does contain any provision for the return of premium or any 
part thereof, nothing is to be reiuroed. In such a case the inter- 
ence is that if the partners while agreeing to the dissolution are 
silent about the return of the premium, they do not intend any 
return. 

d 2. Rights where partoefship contract is rescinded for fraud 
or niisrepreseotatioD. — Where a contract creating 
rescinded on the ground of the fraud or misrepreseniation or j 

35. Fe^therstonhaugh v. Turner, 25 Drav.382 ; Taltersall v. Grooie. 2 


V, 


HughcJ, (1871) L. R. 6C.P. 78 ; Ferns v. Carr, (1885) 


Bos. &. P. 134. 

36. Whineup 

37. Mackenna V. Parkes, (1866) 36 L. J. Ch. 366. g 

38. Bullock V. Crockett. 3 Giff. 507; Rooke v. Nisbet. 50 L. J. Ch. 588. 

39. Astlcv Wright, 23 Beav. 77; Pease V. Hewitt, 31 Beav. 22. 

40. Atwood V. Mande, 3 Ch. 369. 
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of the parlies thereto, the party entitled to rescind is, without pre- 
judice to any other right, entitled— 

(a) to a lien on, or a right of retention of, the surplus of 
the assets of the firm remaining after the debts of the 
firm have been paid, for any sum paid by him for the 
purchase of a share in the firm and for any capital 
contributed by him ; 

(b) to rank as a creditor of the firm in respect of any 

payment made by him towards the debts of the firm ; 
and 

(c) to be indemnified by the partner or partners guilty of 

the fraud or misrepresentation against all the debts 
of the firm. 


Comments 

When a person becomes a partner he invests capital, he may 
sometimes give advance over and above the capital, he may have 
paid premium for becoming a partner. During partnership he may 
make payments on behalf of the firm. Apart from that for all 
acts of the firm done while he is a partner he incurs joint and 
several liability towards third parties. When a partner rescinds 
the contract of partnership and leaves the firm on the ground of 
fraud or misrepresentation of the other partners all his interests 
have got to be protected. This section grants necessary protection 
to the partner thus rescinding the contract. Apart from the right 
of avoiding the contract on ground of fraud or misrepresentation 
which is available to him according to section 19 of the Indian 
Contract Act, and also a right to claim damages for fraud under 
the law of torts, he is entitled to the following rights : 

1. He has a right of lien on, or a right of retention of, the 
surplus assets so far as it may be necessary to return the capital 
contributed by him and also jor any other sum which he may have 
paid for the purchase of share in the firm, i. e., payment of pre- 
mium made by him. 

2. Hfl is to rank as a creditor of the firm in respect of any 
payment made by him towards the debts of the firm. Being treated 
as a creditor means priority in the payment of that amount, as is 
stated ID sections 48 (3) (i). 

•u also a right to claim indemnity from the partners 

guilty of fraud or mirespresentatioo against all the debts of the 


53. Right to restrain from use of firm name or firm pro- 
P y. After a firm is dissolved every partner or his representative 
may, in the absence of a contract between the partners to the 
contrary, restrain any other partner or his representative from 
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carrying on a similar business in the firm name or from using any 
of the property of the firm for his own benefit, until the affairs of 
the firm have been completely wound up : 

Provided that where any partner or his representative has 
bought the goodwill of the firm, nothing in this section shall 
affect bis right to use the firm name. 

Comments 

Not only during the continuance of the firm but even after 
dissolution a partner cannot use the firm’s property or firm’s name 
for personal benefit, until the affairs of the firm have been com- 
pletely wound up. This section empowers a partner is bis represen- 
tative to restrain any other partner or his representative from 
carrying on a similar business in the firm name or from using any 
of the property of the firm for his own benefit, until the affairs of 
the firm have been completely wound up. This rule is subject to a 
contract between the partners to the contrary. However, where a 
partner or bis representative has bought the goodwill of the firm 
be can use the firm name. 

54. Agreements in restraint of trade.— Partners may, upon 
or in anticipation of the dissolution of the firm, make an agree- 
ment that some or all of them will not carry on a business to that 
of the firm within a specified period or within specified local 
limits ; and notwithstanding anything contained in section 27 of 
the Indian Contract Act, 1872, such agreement shall be valid if the 
restrictions imposed arc reasonable. 

Comments 

On the dissolution of the firm one of the partners sometimes 
may purchase the business, or sometimes the business may be sold 
to a third parly. The partners may, upon or in anticipation of the 
dissolution of the firm, make an agreement that some or ail of 
them will not carry on a business similar to that of the firm within 
specified period or within specified local limits. Notwithstanding 
the rule contained in sec. 27 of the Contract Act that an agree- 
ment in restraint of trade is void, such an agreement is valid if the 
restrictions which are imposed arc reasonable. 

55. Sale of goodwill after dissolution.— (1) In settling the 
accounts of a firm after dissolution, the goodwill shall, subject to 
contract between the partners, be included in the assets, and it 
may be sold cither separately or alongwilh other property oi the 

firm. 

(2) Rights of buyer and seller of goodwill. — Where the good- 
will of a firm is sold after dissolution, a partner may carry ori a 

business competing with that of the buyer and he may adverii 
such business, but, subject to agreement between him and the 

buyer, he may not — 
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(a) use the firm name, 

(b) reprcseot himseif as carrjing on the business of the 
fiirm, or 

(c) solicit the custom of persons who were dealing with the 

firm before its dissolution. 

(3) Agreements in restraint of trade. — Any partner tnay.. 
upon the sale of the goodwill of a firm, make an agreement with 
the buyer that such partner will not carry on any business similar 
to that of the firm within a specified period or within specified 
local limits, and. notwilhstanding anything contained in section 
27 of Indian Contract Act, 1S72, such agreement shall be valid if 
the restrictions imposed are reasonable. 

Comments 

Goodwill is an asset of the firm, and, therefore, on the dis- 
solution of the firm, it may be sold either separately or alongwith 
other assets of the firm. 

When the goodwill of the firm has been sold after dissolu- 
tion, unless the buyer of the goodwill imposes some restrictions, 
the seller of the goodwill, that is, the partners of the firm may 
carry on a business competing with that of the buyer and may also 
advertise such business. However, the carrying on the other busi- 
ness is subject to the following restrictions : 

1. He cannot use the name of the firm. On the sale of 
goodwill, it is only the buyer of the goodwill who can use the 
name of the firm. 

?. He cannot represent himself to be carrying on the busi- 
ness of the firm, in Hookham v. Pottagt*^, on the dissolution of 
the firm, “Hookham and Pottage”, by a decree of the court it was 
decided that the goodwill should belong to Hookham. Hookham - 
now continued the business, under the name “Hookham & Co”. 
The other partner, Pottage also started a business in the same 
area and named his shop as, “Pottage from Hookham and Pot- 
tage,” It was held that use of the firm name like that would 
create an impression that he was connected with the old firm and, 
therefore, Hookham was entitled to obtain injunction restraining 
Pottage from using the firm name like that. 

3. He cannot solicit the custom of persons who bad been 
dealing with the firm before dissolution. It means that he cannot 
canvass tor the customers being diverted from the old business 
towards him. ,{ they themselves come to him he may attend to 
them, but it will be wrong if he approaches them with an idea to 
persuade them for being diverted towards himself, in Trtgo v. 
nunt, Trego, who was varnish and japan manufacturer look. 

41. (1872) 8 Ch. 91. 
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Hunt into partnership on the condition that the goodwill of the 
business will be the sole property of Trego. Trego died and then 
Hunt made an agreement with Mrs. Trego, who succeeded Mr. 
Trego, that he would continue as partner for 7 years and the 
goodwill will remain the sole property of Mrs. Trego. When 
approximately one year of partnership was left, it was discovered 
by Mrs. Trego that Hunt had employed a clerk of the firm to 
prepare a list of the firm’s customers, after the office hours. His 
object obviously was to approach them after retirement to convass 
them for becoming his customers. It was held that Mrs. Trego 
was entitled to obtain an injunction to restrain Hunt from making 
such copies of the lists of the firm’s customers. 

If the buyer of the goodwill wants further protection of his 
interest he may make an agreement with the seller of the good* 
will, i. e., the partners of the firm stipulating that any such part- 
ner shall not carry on any business similar to that of the firm 
within a specified period or within specified local limits. Not- 
withstanding the rule contained in sec. 27, Indian Contract Act, 
that an agreement in restraint of trade is void, such an agreement 
will be valid if the restrictions imposed are reasonable. 


CHAPTER VIl 
REGISTRATION OF FIRMS 
Introduction 

This chapter deals with the registration of partnership firms. 
The Act does not make the registration of partnership firms com- 
pulsory in India nor does the Act impose any penalties for non- 
registration as are imposed in England under the Registration of 
Business Names Act, 1916. However, certain disabilities are pro- 
vided in section 69 of the Act for unregistered firms and their 
partners. The procedure of registration is very simple and the 
disadvantages of non-registration are so great that generally the 
partners of a firm would like to get the firm registered. 

Sections 5S and S9 deal with the procedure for the registra- 
tion of a firm. The registration of a firm may be effected by sub- 
mitting to the Registrar of Firms a statement in the prescribed 
form and accompanied by the prescribed fee. The Registrars of 
Firms are appointed by the State Government and State Govern- 
ment is also to define the areas within which the Registrars shall 
exercise their powers and perform their duties. (Sec. 57). The 
statement for registration must mention (i) the firm name, (ii) the 
place or principal place of business of the firm, (iii) the names of 
any other places where the firm carries on business, (iv) the date 
when each partner joined the firm, (v) the names and permanent 
addresses of the partners, and (vi) the duration of the firm. (Sec. 
58). When the Registrar is satisfied that the abovementioned 
requirements have been complied with, he shall record an entry of 
the statement in the register called the Register of Firms, and 
shall file the statement. (Sec. 59). 

The object of registration is to protect the interests of those 
who may be dealing with the firm so that the necessary parti- 
culars concerning a firm could be available to them. The Register 
of Firms shall be open to inspection by any person on payment of 
the prescribed fee. Moreover, all statements, notices and intima- 
tions filed by a registered firm or its partners shall also open to 
inspection, subject to such conditions and on payment of such fee 
as may be prescribed. (Sec. 66). Any person on payment of the 
prescribed fee shall also be entitled to have a copy, duly certified 
by the Registrar, of any entry or portion thereof in the Register 
of Firms. The partners should be careful while sending any 
statement, intimation or notice to the Registrar of Firms. They 
must send correct information and if subsequently there is any 
change the information of the same must also be sent at the ear- 
liest. It has been provided by sec, 68 (1) that the documents filed 
^Uh the Registrar, on the basis of which he prepares his record 
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and ihc Register of Firms, shall be conclusive proof of the facts 
contained therein as against any person by whom or on whose be- 
half such document was signed. Supposing a partner of a regis- 
tered firm retires but no notice of the change is given to the 
Registrar, the existence of the name of the partner in the record 
of the Registrar shall be a conclusive proof as against such a part- 
ner and he can be made liable to the third parties as if he were 
still a partner in the partnership firm. A third party, therefore, 
can take benefit of what is there in the records with the Regis- 
trar. A certified copy of an entry relating to a firm in the Regis- 
ter of Firms may be produced in proof of the fact of the registra- 
tion of such firm, and of the contents of any statement, intimation 
of notice recorded or noted therein. [Sec. 68 (2)]. 

Changes after registration 

Various changes may occur after the firm has been registe- 
red. So that the Registrar can also record the change in respect 
of a particular firm necessary information may be given to the 
Registrar. For example, there may be alteration in the firm name 
or in the location of the principal place of business of a registered 
firm, or there may be closing or opening of some branches, or 
there may be change in the names and addresses of the partners. 
In all scuh cases intimation ab'>ut the alteration may be sent to 
the Registrar, who shall file it alongwith the statement relating to 
the firm filed under sec. 59. (Ss. 60, 61, 62). Similarly, a change 
may occur in the constitution of the firm, for instance, some new 
partner may join or an existing partner may retire or there may 
be the dissolution of a firm. Upon such a change also notice of 
the fact may be given to the Registrar. It has already been noted 
that according to sections 32 (2) and 45, when a partner retires or 
is expelled or the firm is dissolved a public notice of the same has 
to be given, otherwise the liability of all the persons who were 
partners but have now ceased to be so, still continues to be there 
for the acts of each other. In the case of a registered firm public 
notice includes notice to the Registrar of Firms also under sec. 
63. Similarly, a minor who had been admitted to the benefits of 
partnership, on attaining majority, should elect as to whether be 
becomes a partner or not and give a public notice of the same. 
Public notice here also means a notice to the Registrar in case the 
firm is a registered one. 

In case the entry in the Register of Firms relating to any 
particular firm is not in confirmity with the documents filed with 
the Registrar, the Registrar has a power at all times to rectify any 
mistake in the Register to bring it in confirmity with the docu- 
ments filed. (Sec. 64). According to sec. 65 a Court can also 
order an amendment in the Register of Firms. A Court deciding 
any matter relating to a registered firm may direct that the Regis- 
trar shall make any amendment in the entry in the Register of 
Firms relating to such firm which is consequential upon its dect- 
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sioo ; aod the Registrar shall amend the entry accordingly. 
Effects of oon-registiatioD 

It has already been noted that the registration of a partner- 
ship firm is not compulsory in India, nor are any penalties im- 
posed if a firms does not get itself registered. Section 69 of the 
Act provides certain disabilities for such firms and their partners 
who do not get themselves registered. In view of those disabili- 
ties generally the partners of a firm would prefer to get the firm 
registered. Section 69 bars certain suits and proceedings in res- 
pect of an unregistered firm. The main provisions of section 69 
are as under : 


(1) Institution of suits between the partners inter se or bet- 
ween the partners and the firm for the purpose of enforcing rights 
arising from a contract or conferred by this Act is barred unless 
the firm is registered and the person suing has been shown in the 
Register of Firms as a partner. 


(2) Institution of suits by a firm or its partners against third 
to enforce a right arising from a contract is barred unless 
the firm is registered and the persons suing have been shown in 
the Register of Firms as partners. It may be noted that this 
disability is only against an unregistered firm or its partners and 
not against the third party. A third party can file a suit against 
a registered or an unregistered firm in the same way. 


(3) An unregistered firm is also barred from claiming a set- 
off which may be in the nature of a counter-claim. There is also 
a bar against other proceedings by an unregistered firm. In Jas- 

dish Chand Gupta v. Kajaria Traders the Supreme Court has held 
that other proceedings include arbitration proceedings also and 
therefore, the parlncr of an unregistered firm cannot brine an 
® enforce an arbitration agreement. 

nf?K7f-^’ by tiDrcgislcrcd firm against the landlord 

of tenancf rent arising out of the contract 

oi tenancy is not maintainable. 


(4) The abovestated disabilities do 
log cases : 


not apply in the follow- 




. (ii) Even if the firm 
receiver or the court can file 
iQSolvont partner. 


is unregistered an official assignee, 
a suit to realise the property of an 


«t-o^"wUr” " 

UU wnere the subject matter does not exceed Rs. 100. 


Claim 
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(iv) If the Act or the provisions of this Chapter are not to 
be applicable in a certain area (see Sec. 56), the disabilities men- 
tioned in sec. 69 obviously do not apply to unregistered firms in 
that area. 

56. Power to exempt from application of this Chapter.^ 
The State Government of any State may, by notification in the 
Official Gazette, direct that the provisions of this chapter shall not 
apply to that State or to any part thereof specified in the notifica- 
tion. 


Comments 

This section empowers the State Governments to exempt the 
State or any part thereof from the application of the provisions of 
this chapter by issuing a notification to that effect. 

57. Appointment of Registrars.^ (1) The State Government 
may appoint Registrars of Firms for the purposes of this Act, and 
may define the areas within which they shall exercise their powers 
and perform their duties. 

(2) Every Registrar shall be deemed to be a public servant 
within the meaning of section 21 of the Indian Penal Code. 

Comments 

Sub-section (1) empowers the State Governments to appoint 
Registrars of Firms and also to define the areas of jurisdiction for 
the various Registrars thus appointed for the purpose of exercise 
of their powers and performance of their duties in connection with 
the Registration of Firms. 

Sub-sec. (2) declares that every Registrar shall be deemed to 
be a public servant within the meaning of sec. 21, 1. P. C. 

58. Application for Registration. — (1) The registration of a 
firm may be effected at any time by sending by post or delivering 
to the Registrar of the area in which any place of business of the 
hrm is situated or proposed to be situated, a statement in the 
prescribed from and accompanied by the prescribed fee, stating — 

(a) the firm name, 

(b) the place or principal place of business of the firm, 

(c) the names of any other places where the firm carries 
on business, 

(d) the date when each partner joined the firm, 

(e) the names in full and permanent addresses of the 
partners, and 

(f) the duration of the firm. 

The statement shall be signed by all the partners, or by their 
agents specially anthorised in this behalf. 
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(2) Bach person signing the statement shall also verify it In 
1 the manner prescribed. 

(3) A firm name shall not contain any of the following 
words, namely 

“Crown,” “Emperor,” “Empress,” “Empire,” “Imperial,” 
“King,” “Queen,” “Royal,” or words expressing or implying the 
sanction, approval or patronage of Government except when the 
State Government signifies its consent to the use of such words as 
part of the firm name by order in writing. 


Comments 

Sub-sec. (1) prescribes the mode of registration. An applica* 
tion on the form, which may be prescribed by the State Govern- 
ment under Sec. 71 (2) (a) of the Act, has to be made and the same 
IS to be accompanied by the prescribed fee. Under sec. 71 (I) the 
Government has been authorised to make rules prescribing 
the fees, but that shall not exceed the maximum fees specified in 
Schedule I, which is Rs. 3/- for the purpose. Particulars mention- 
ed in sub-sec. (I) have got to be included in the application. The 
statement shall be signed by all the partners, or by their agents 
specially authorised in this behalf. 


to su^sec. (2) each person signing the statement 
shall also verify it in the manner prescribed. 

The provision that “registration of a firm may be effected 
at any time by following the abovestated procedure, clearly 
shows ^ that the registration is optional in India and there are no 
penalties for non-rogistration as are there in England under the 
Registration of Business Names Act, 1916. Moreover, if the part- 

‘‘if registered, that may be done at any 
time, and not necessarily at the time of the formation of the firm, 

snfSr ““f®g?stercd the firm and its partners would 

reStered ‘**®^*’**>**« mentioned in sec. 69. If the firm is 

r? th«v partner or partners have not been registered, 

f rf registration of the firm, such partners who 

s« 69 ( "fid (2^1 disabilities mentioned in 

firm >i“posc8 restrictions on the firm name, and the 

secUoS * not contain any of the words stated in the sub- 


t Sir 

1. Ghiman Lai v. Firm New India Trader, , A. I. R. 1952 Patna 125. 
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Comments 

This section imposes a duly on the Registrar to register the 
firm. When he is satisfied that the provisions of seetion 58 have 
been complied v.ith he is to record an entry in the Register of 
Firms and file the statement submitted by the partners under the 
preceding section. 

60. Recording of alterations in firm name and principal place 
of business. — (1) When an alteration is made in the firm name or 
in the location of the principal place of business of a registered 
firm, a statement may be sent to the Registrar accompanied by the 
prescribed fee, specifying the alteration, and signed and verified 
in the manner required under section 58. 

(2) When the Registrar is satisfied that the provisions of 
sub'Section (I) have been duly complied with, he shall amend the 
entry relating to the firm in the Register of Firms in accordance 
with the statement, and shall file it alongwitb the statement, relat- 
ing to the firm hied under section 59. 

Comments 

When there is an alteration in the firm name or in the loca- 
tion of principal place of business of a registered firm, the same 
kind of formalities as have been mentioned in sec. 58 arc to be 
observed. When the Registrar is satisfied that the necessary form- 
alities have been complied with, he shall amend the entry in the 
Register of Firms. 

61. Nothing of closing and opening of branebes.^When a 
registered firm discontinues business at any place or begins to 
carry on business at any place, such place not being its principal 
place of business, any partner or agent of the firm may send 
intimation thereof to the Registrar, who shall make a note of such 
intimation in the entry relating to the firm in the Register of 
Firms, and shall file the intimation aloogwith the statement relat- 
ing to the firm filed under section 59. 

Comments 

When there is closing or opening of branches of an already 
existing firm, any partner or agent of the firm may send intimation 
thereof to the Registrar, who shall then make necessary changes 
in the Register of Firms. 

62. Nothing of changes in names and addresses of partners.— 
When any partner in a registered firm alters his name 

nent address, an intimation of the alteration may be sent by a y 
partner or agent of the firm to the Registrar, who shall deal wi 
it in the manner provided in section 61. 

Comments 

In case there is any change in the name or 
of any partner of a registered firm, an intimation of the altera 
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may be sent by any partner or agent of the firm to the Registrar. 
The Registrar shall then make necessary changes in the Register 
of Firms. 

63. Recording of changes in and dissointion of a firm. — (1) 
When a change occurs in the constitution of a registered firm, any 
mcoming, continuing or outgoing partner when a registered firm is 
dissolved, any person who was a partner immediately before the 
dissolution,^ 'or the agent of any such partner or person specially 
authorised in this behalf, may give notice to the Registrar of such 
change or dissolution, specifying the date thereof ; and the 
Registrar shall ^ make a record of the notice in the entry relating 
to the notice in the Register of Firms and shall file the notice 
alongwith the statement relating to the firm filed under sectton 59. 

Recording of withdrawal of a minor.— (2) When a minor who 
nas^ been admitted to the benefits of partnership in a firm attains 
majority and elects to become or not to become a partner, and the 
!rl° registered firm, he, or his agent specially authorised 
in this behalf, may give notice to the Registrar that he has or has 

® partner, and the Registrar shall deal with the notice 
in tne manner provided in sub-section (1). 


Comments 

I**® in the constitution of a firm and the 

« ^rm.- Changes in the constiution of the firm may 

a nartnM “ partner^ to the firm, or when 

a partner cases to be a partner by retirement^ exonkinn* 

Hh ^*"‘**-’ registrationTneedTon the 

tion of the firmin'’ case of change in the constitu- 

smStioVoAh^ fi " "®***"-’ When chfngc fi UTeVon^ 

maTbe givL to « dissolved notice thereof 

or by any of the An^mi ® incoming or outgoing partner, 

of any of the ahove?ti? H ® o' by a duly authorised agent 

notice of the registration of a firm the 

tioL !s°not coSlsoV°v^“^^^^^^^ dissolu- 

expulsion of a partner or* oiw retirement or 

S. 31, 

3. S.32. 

4. S. 33. 

5. S. 34. 

530, 1. A- I- R. 1959 P™j.' 

1. 
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firm public notice includes notice to the Registrar under sec. 63.'^ 

V/hen a minor has been admitted to the benefits of partner- 
ship such a minor cn attaining the age of majority has to give a 
public notice of bis election as to whether he becomes a partner or 
not.^^ Public notice in the case of a registered firm also includes 
notice to the Registrar. 

On receipt of the notice as stated above the Registrar shall 
make a record of the notice in the entry relating to the firm in the 
Register of Firm, and shall file the notice along with the state- 
ment relating to the firms filed under sec. 59. 

64. Rectification of mistakes. ~(1) The Registrar shall have 
power at all times to rectify any mistake in order or bring the 
entry in the Register of Firms relating to any firm into conformity 
with the documents relating to that firm filed under this Chapter. 

(2) On application made by all the parties who have signed 
any document relating to a firm filed under this Chapter the 
Registrar may rectify any mistake in such document or in the 
record or note thereof made in the Register of Firms. 

Comments 

Under sub-sec. (1) the Registrar has been empowered to 
correct any mistakes which may have been there in the Register of 
Firms order to bring the Register relating to any firm in conform' 
ity with the documents filed under this Chapter. 

Sometimes there may be some mistakes in the documents 
filed with Registrar or in the records of the Registrar. Sub-seo. (2) 
provides that on application made by all the parties who have 
signed documents relating to a firm, the Registrar may rectify any 
mistakes in such documents or in the record or note thereof made 
in the Register of Firms. 

65. Amendment of Register by order of Court.— A Court 
deciding any matter relating to a registered firm may direct that 
the registrar shall make any amendment in the entry in the 
Register of Firms relating to such firm which is consequential 
upon its decision; and the Registrar shall amend the entry accord- 
ingly. 

66. Inspection of Register and filed documents.— (1) The 
Register of Firms shall be open to inspection by any person on 
payment of such fee as may be prescribed. 

(2) All statements, notices and intimations filed under this 
Chapter shall be open to inspection, subject to such conditions 
and on payment of such fee as may be prescribed. 

11. S. 172(a). 

12. Sec. 30 (5). 

13. Si. 72 (a) and 63 (2). 


REGISTRATION OP FIBUS 


117 


67. Grant of copies;— The Registrar shall on application 
furnish to any person, on payment of such fee as may be 
prescribed, a copy, certified under his hand, of any entry or 
portion thereof in the Register of Firms. 

68. Roles of evidence.— (1) Any statement, intimation or 
notice rcorded or noted in the Register of Firms shall, as against 
any person by whom or on whose behalf such statement, 
intimation or notice was signed, be conclusive proof of any fact 
therein stated. 


(2) A certified copy of an entry relating to a firm in the 
Register of Firms may be produced in proof of the fact of the 
registration of such firm, and of the contents of any statement, 
intimation or notice recorded or noted therein. 

Comments 

.U „Sub.sec. ( 1 ) lays down the rule that the documents filed with 
the Registrar, on the basis of which he prepares his record and 
Register of Firms, shall be conclusive proof of the facts contained 
inerem as against any person by whom or on whose behalf such 

document was signed. The facts in the documents are conclusive 

parties signing them and not against the third 
Sslil Therefore, if a person’s name is there in there Register of 

be flowed Pn ® partner and he will not 

s provision is to compel the partners to have the 
Ranges in the constitution of the firm notified to the Registrar 

fi**®** dissolved, the 
partners continue to be liable for the act of each other unless a 

retirement!* or expulsion!® or dissolution!* of 

asSSflS E ““HE 

u. s. 32 (3). 

>5 S.33(2), 

16. S. 45. 

17. S. 72. 

Snow Whi(. Food Product. Pvt. Ltd. v. Soht.ot.1 BogU. A. 1. R. I9M 


C»l. 209*. 
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partner in a firm against the firm or any person alleged to be op 
to have been a partner in the firm unless the firm is registered and 
the person suing is or has been shown in the Register of Firms as 
a partner in the firm. 


(2) No suit to enfore a right arising from a contract shall be i 
instituted in any Court by or on behalf of a firm against any third | 
party unless the firm is registered and the persons suing are or I 
have been shown in the Register of Firms as partners in the I 
firm. 1 

fS} The provisions of sub-sections (1) and (2) shall apply also i 
to a claim of set-off or other proceedings to enforce a right arisiog I 
from a contract, but shall not affect — 

(a) the enforcement of any right to sue for the dissolution 

of a firm or for accounts of a dissolved firm or any 
right or power to realise the property of a dissolved 
firm, or i 

(b) the powers of an official assignee, receiver or Co urt 

under the Presidency-towns Insolvency Act, 1919, or 
the Provincial Insovency Act, 1920, to realise ^he ^ 
property of an insolvent partner. 

(4) This section shall not apply — 

(a) to firms or to partners in firms which have no place of 

business in the territories to which this Act extends, , 
or whose places of business in the said territories are \ 
situated in areas to which, by notification under sec- 
tion 56, this Chapter does not apply, or 

(b) to any suit or claim of set-off not exceeding one 

hundred rupees in value which, in the Presidency 
towns, is not of a kind specified in section 19 of the 
Presidency Small Cause Courts Acts, 1882, or, 
outside the Presidency-towns, is not of a kind 
specified in the Second Schedule to the Provincial 
Small Cause Courts Act, 1887, or to any proceeding 
in execution or other proceeding incidental to or 
arising from any such suit or claim. 


Comments 

The Partnerfhip Act neither makes the registration of a firm 
compulsory nor does it impose any penalties for non-registraiion 
as are imposed in England under the Registration of Business 
Names Act, 1916. However, it provides certain disabilities tor an 
unregistered firm and the partners of such a firm or the partner 
whose names have not been shown as registered partners even 
though the firm is registered. Sub-section (1) provides ® 

suit can be instituted to enforce rights arising from a contraci o 
conferred by the Partnership Act by any partner against his co* 
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partners or against the firm. Similarly, according to sub section 
(2) no suit can be instituted to enforce any right arising from a 
contract by an unregistered firm against any third party. Sub- 
section (3) also prosides that the disability mentioned in sub- 
sections (1) and (2) shall also apply to a claim of set-oflf or other 
proceeding to enforce a right arising from a contract. The idea 
behind making these provi>ions is that in their own interest the 
partners of a firm may get the firm registered and thereby the inte- 
rests of the third parties with whom the firm may be dealing may 
be protected. The procedure for registration is very simple and 
the disabilities being too compelling that generally the partners 
would like to get the firm registered at one time or the other. 

Effects of Non-Registration 

1. Suits between partners and the firm 

According to sub'Section (1) no suit to enforce a right arising 
from a contract or conferred by the Partnership Act can be 
instituted in any Court unless the following two requirements are 
satisfied 

(i) the partnership firm is registered ; and 

(it) The partner filing the suit has been shown in the Regis- 
ter of Firms as a partner of the firm. This provision bars a suit 
between partners or between partners and tbe firm if the firm is 
unregistered. Even if the firm is registered only such partners can 
sue whose uatnes appear in the Register of Firms. Therefore, if 
some partners join after the firm with certain other partners has 
already been registered, unless tbe newly introduced partners are 
also shown in the Register of Firms, they suffer from the disability 
because only the registered partners can get benefit of the 
decree.'® 

The disabilities mentioned above are in respect of enforcing 
a contract or enforcing rights conferred by this Act. In case the 
basis of the claim of the plaintiff is an agreement creating the 
right iudependently of partnership business between him and the 
defendant that will not bar an action in the case even if the firm 
IS unregistered. For example, when on© partner is a creditor of 
another partner or of the partnership business, he may be allowed 
to bring an action for the same.''® 

In case the firm is unregistered and the partners are interes- 
ted in enforcing their rights against their fellow partners or 

against the firm, the way out is to get tbe firm registered before the 
suit filed. 


19. Gbjman Lai v. Firm New Bodia Traders, A. I. R. 1962 Patna 23. 

iQder Singh Sham Singh v. Brahma Deo Prasad, 1958, Bihar L. J. 
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2. Suits between the firm and the third parties 

According to sub-section (2) if the firm is unregistered, no 
suit to enforce a right arising from a contract can be instituted 
by the firm or its partners against a third party. Sub-section (2) 
also requires two conditions to be fulfilled before a suit can be 
instituted against a third party : — 

(i) the firm must be a registered firm ; and 

(ii) the persons suing must be shown in the Register of 

Firms as partners of the firm. 

The disability is there for an unregistered firm and its 
partners if any contract is to be enforced against a third party. 
If the basis of the claim is wrongful detention of property and 
the action is under the Law of Torts and not for the breach of 
contract, the suit is maintainable and is not covered by the disabi- 
lity mentioned in Section 69 (2).'^^ Similarly, a suit for recovery 
of price of goods obtained by fraud Is maintainable because the 
action does not arise out of coniract.'^*^ 

As is obvious from sub-sec. (2). the disability is against an 
unregistered firm or its partners but it is not against the third 
party. Therefore a third party is not barred from bringing an 
action against an unregistered firm. 

Claim of set-off or other proceeding 

According to sub-section (3) the disabilities mentioned above 
also apply to a claim of set-off or other proceeding to enforce a 
right arising from a contract. For example, if a third party 
brings an action against the firm to recover some money, the firm 
cannot say that the third party also owes some money to the firm 
and, therefore, the claim of third party should be adjusted 
against the claim of the firm, which means the unregistered firm 
cannot claim a set-oCf. 

The disabilites of sub-section (1) and (2) shall also apply to 
**other proceedings” to enforce a right arising from a Contract. 
In Messers. Gap ulal Gordhandas v. Messers, Chunilal Shyani Lal^^ 
it has been held that if an unregistered firm brings an action for 
the reduction of a rent against its landlord, such a suit to enforce 
a right arising out of a contract of tenancy is not maintainable 
because the suit falls under the disability mentioned in sub- 
section (3). 

In Jagdish Chand Gupta v. Kajaria Traders {India) Ltd.,^* 
the question arose whether the term “other proceedings’ cover 

21. Governor in Council v. Firm Bansidbar Prem Sukh, 1959, All. 
W. R. (H. C.) 18. 

22. Shankaraling Nadar v. Ouseph Chacko, 1963 Kcr. L. J. 387. 

23. A. I. R. 1961 Raj. 286. 

24. A. I. R. 1964 S. G. 1882. 
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arbitration proceedings also. The Supreme Court answered the 
Question in the affirmative. In that case an agreement between 
?wo partners was that in case of any dispute 5?® 

matter will be refereed to arbitration. In accordance with the 
agreement one of partners appointed an arbitrator to which the 
other did not agree. An action was brought to e^orce the agree- 
ment and the appointment of the arbitrator. The disagreeing 
partner contended that such a right of the ^her partner was not 
enforceable as the firm was unregistered. The Supreme Court 
held that the suit was not maintainable. 


Exceptions 

The disabilities discussed above are not applicable to the 
unregistered firm in the following exceptional cases t 

1. Sec. 44 mentions certain circumstances under which on 
the suit of a partner the court may dissolve a firm. Sec. 69(3) 
permits a suit even by the partners of an unregistered firm to sue 
for the dissolution of a firm or for the accounts of a dissolved 
firm. In case the firm has already been dissolved the partners of 
the unregistered firm can realise the property of the dissolved 
firm. This right includes enforcing a claim arising from contract 
prior to dissolution. The disability for non-registration works 
only during the subsistence of the partnership. After the firm is 
dissolved it is not the disability mentioned in sub-sections (1) and 
(2) of sec. 69 which governs the position, but it is the provisions 
of sec. 69 (3) which operate giving the partners power to ^‘realise 
the property of the dissolved firm.” In Biharilal Shyamsunder v. 
Union of /ndiV^, the plaintiffs claimed damages for non-delivery 
of a bale of cloth despatched from Ahmadabad to Muzzafarpur 
through railway. The said action was brought after the dissolution 
of the firm which was unregistered. It was held by the Patna 
High Court that the partners of the dissolved firm are entitled to 
bring the suit for compensation from the railway for non-delivery 
of the consignment of cloth. 


Any right or power to realise the property of the dissolved 
firm mentioned in sec. 69 (3) (a) not only means a right against a 
third party but it also includes a right against the partners of the 
dissolved firm as well,** In Basantlal v. Chiranjilal,^'* one partner 
of an unregistered firm sued the other partner after the dissolution 
for recovery of money in respect of accounts between them, it 
was held that such an action was maintainable after the dissolu- 
tion of the firm. 


• Comme-cial Syndicate v. Channama- 

A. I. R. 1968 A. P. 378 5 Bhagwaoji Morarji v. Alembic Chemical Works 
A* -Ka DOin. SSS* 

27. A. I. R. 1968 Pat. 96. 
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In Navinchandra v. Moolchnnd-^ it has been held that even a 
a suit for damages for misconduct brought by one partner against 
another after the dissolution of an unregistered firm would be 
permitted because the amount so realised should be divided 
between the partners and that is, therefore, the property of the 
dissolved firm. 


2. Sec. 69 (3) (b) mentions another exception when an action 
could be brought on behalf of a partner against an unregistered 
firm. It provides that an official assignee, receiver, or Court 
have a power to bring an action to realise the property of the 
insolvent partner. 

3. Sec. 69 (4) (a) exempts such firms from the operation of 
the provisions of this section whose place of business is not in 
India or whose place of business is in such areas, where because 
of notification under sec. 56, this Chapter does not apply. It has 
already been noted above that section 56 provides that the 
Government of any State may, by notification in the Official 
Gazette, direct that the provisions of this Chapter shall not apply 
to that State or to any part thereof specified in the notification. 

4. Sec. 69(4) (b) provides an exception for firms having 
small claims. If the value of the suit does not exceed Rs. 100/- 
an unregistered firm or its partners can bring an action against 
the third party. 

Once the registration is made it would continue to be valid 
in the eyes of law until the same was canelled. If a firm was 
registered at a place in Pakistan before the partition of the count- 
ry the registration would continue to be valid and, therefore, a 
suit in India after partition would be maintainable.'^* Similarly, 
there is no need of fresh registration on the death of a partner.^® 
or when there is otherwise any change in the constitution of the 
firm.^® Id such cases it is sufficient to notify the Registrar about 
the change so that he could note the same in the relevant register. 

Registration subsequent to the filing of the suit 

If the firm is not registered “no suit shall be instituted’* either 
between the partners intfr or against any third party Iri case 
the firm is unregistered such a suit shall be liable to dismissed. 
There is on specific provision in the Act for the dismissal of the 
suit suo moto. A plea for the dismissal of the suit on the ground 
of non-registration has to be made.®^ If the plaintiff admits that 
his suit is on behalf of an unregistered partnership, the Court 
must immediately dismiss the suit in view of the express and man- 
datory provisions of sec. 69.®^ 


530 ; 


28* A. I. R. 1966 Bom. 111. 

29 Bombay Cotton Export Import Co. v. Bharat Suryodhaya Mill oo* 
R. 1959 Boqi. 307 ; Girdharmal v. Dev Raj A. 1. R. 1963 S. G. 1587 • 

30. Durgadas Janak Raj v. Rrcete Shah Sant Ram^ A. 1* R* 1959 

Kesrimal v- Dalichand, A. I- R. 1959 Raj. 140. x ivt \ oo 

31. Dhaopal Paini v. Union of India, 1960 M. P. L- J* (Notes) 22- 
32* Shriram v. Gourishankar, A. 1. R. 1961 Bom. 136, at p* 14U 
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If the firm is not registered on the date of the filing of the 
suit the suit is liable to be dismissed. In view of the mandatory 
provisions of sec. 69 making registration a condition precedent 
to the institution of the suit, registration of the firm subsequent 
to the institution of the suit cannot cure the defeet. In M/5. 
Jammu Cold Storage v. M/s. Khairati Lai and Sons,^^ M/s. Kharati 
Lai and Sons instituted a suit to recover a sum of Rs. 1,000/- 
M/s. Cold Storage and General Mills Ltd. on 15.4.1959. The 
firm was not registered on that day but it was got registered subse- 
quently, on 30.5.1959. It was held by the J. &. K. High Court 
that since the firm was not registered on the date of the institu- 
tion of the suit, the suit cannot proceed further and it must be dis- 
missed.^* When a suit has been dismissed on grounds of non- 
registration, a fresh suit after the registration of the firm is main- 
tainable. The same is not barred as res yWicani as the dismissal 
of a suit because of non-registration is not a decision of the case 
on its merits.^^ 

70. Penalty for furDishiug false particulars. — Any person 
who signs any statement, amending statement, notice or intima- 
tion under this Chapter containing any particular which he knows- 
to be false or does not believe to be true, or containing particulars 
which he knows to be incomplete or does not believe to be com- 
plete. shall be punishable with imprisonment which may extend 
to three months, or with fine, or with both. 

Comments 

Information given to the Registrar through various docu- 
ments filed with him in connection with the registration of a firm 
serves the purpose of making the third parties conversant with the 
firm and the partners. So that third parties dealing with the 
firm are not misled correct and complete information should be 
available with the Registrar. This section imposes penalty for 
making any false declaration in any document filed with the 
Registrar. 


71. Power to make rules.— (1) The State Government may 
make rules prescribing the fees which shall accompany documents 
sent to the Registrar of Firms or which shall be payable for the 
inspection of documents in the custody of the Registrar of Firms, 
or for copies from the Register of Firms : 

Provided that such fees shall not exceed the maximum fees 
specified in Schedule I. 

(2) the “State Goverment” may also make rules — 

(a) prescribing the form of statement submitted under sec- 
tion 38, and of the verification thereof ; 


33. A. I. R. I960 J. &. K. lOl* 

,^34. Also see Dwijeodra Nath Singh V. Govinda Cbaodra A. I. R, 

Cal. 497 ; Pnthvi Siogh v. Hasan Ali, 1951 Bom. 6, for a similar view. 

A « Sri Baba Commercial Syndicate V. Chaonamasetti, A. I. R 
A. P. 378 5 Shanmugha v. Raihina A. I. R. 1948 Mad. 187. 


1953 

1968 
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(b) requiring statements, intimations and notice under 
sections 60,61, 62, and 63, to be in prescribed form 
and prescribing the form thereof ; 

(c) prescribing the form of the Register of Firms and the 
mode in which entries relating to firm are to be made 
therein and the mode in which such entries are to be 
amended or notes made therein ; 

(d) regulating the procedure of the Registrar when dis- 
putes arise ; 

(e) regulating the filing of documents received by the 
Registrar ; 

(f) prescribing conditions for the inspection of original 
documents ; 

(g) regulating the grant of copis ; 

(h) regulating the elimination of registers and docu- 
ments ; 

(i) providing for the maintenance and form of an Index 
to the Register of Firms ; and 

(j) generally, to carry out the purposes of this Chapter ; 

(3) All rules made under this section shall be subject to the 
■condition of previous publication. 


CHAPTER VIIl 

supplemental 

72. Mode of giving public notice.— A public notice under 
this Act Is given- 

fa^ where it relates to the retirement or expulsion of a 
partner from a registered firm, or to the dissolution of 
a registered firm, or to the election to become or not 
to become a partner in a registered firm by a person 
attaining majority who was admitted as a minor to 
the benefits of partnership, by notice to the Registrar 
of Firms under section 63, and by publication in the 
OflScial Gazette and in at least one vernacular news- 
papes circulating in the district where the firm to 
which it relates has its place or principal place of 
business, and 

(b) in any other case, by publication in the Official 
Gazette and In at least one vernacular newspaper 
circulating in the district where the firm to which it 
relates has its place or principal place of business. 

73. [Repealed]. Repealed by Act / of J938. 

74. Savings. — Nothing in this Act or any repeal efifeoted 
thereby, shall affect or be deemed to affect— 

(a) any right, title, interest, obligation liability already 
acquired, accrued, incurred before the commencement 
of this Act, OF 

(b) any legal proceeding or remedy in respect of any such 
right, title, interest, obligation or liability, or anything 
done or suffered before the commencement of this Act, 
or 

(c) anthing done or suffered before the commencement of 
this Act, OF 

(d) any enactment relating to partnership not expressly 
repealed by this Act, or 

(e) any rule of insolvency relating to partnership, or 

(0 any rule of law not Inconsistent with this Act. 
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SCHEDULE I 
MAXIMUM FEES 


[See sub-section [1] of section 71] 



Subject Index 


A 

Account, 

Personal profits, liability for 
Accounts, 

Duty to render true 
Minor’s right to 
Settlement of 
Act of a Firm 
definition 

Liability of partner for 
Admission, 

effect of, by partner 
new partner, of 
Agency. 

Mutual 

Agent, 

Partner an. of firm 
Agreement, 

essential to constitute partnership 
restraint of trade, in 
Authority 

implied, of a partner 
in emergency 
winding up, during 


Business, 

carrying on 
Definition of 



C 

Company, 

Distinguished from partnership 
Continuing guarantee, 
revocation of 


Death, 

dissolution by 
Liability after 
Partner, of a 


Page 


... 35 

27 , 28 

... 63 , 66 

109 

1.2 

51 

51 

72 

9 , 15 

44 

... 9 

... 28 , 80 , 104 , 105 

... 47 

... 49 

... 98 


5 , 12 
2.3 


7 

82 


96 
61 . 79 
61 
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T 

I 


Debts, 

payment of firm and separate 
Dissolution, 

Agreement, by 
compulsory 

contingencies, on happening of 
Court, by the 
Liability after 
of a firm 

Partnership at will, of ... 

personal profits earned, after 

premature, return of premium on 

sale of goodwill, after 

settlement of accounts, upon 

E 

Emergency, 

Partner’s authority in .»• 

Expulsion, 

partner, cf 

F 

Firm, 

defined 
Partner’s and 
Registration of 
Firm name, 
defined 

use of ••• 

Fraud, 

Duty to indemnify for 

Liability of firm for ... 

Partner’s right, when contract rescinded 

due to 



Goodwill 

as Property 

Rights of buyer and seller of 
Sale of, after dissolution 


Guarantee 

continuing. 


revoked, by change in firm 



• ♦ • 


• • • 


Holding Out 

Death of a partner and 
Doctrine of 

Position of a retired partner and 




102 [ 

88 

8 ^ 
84 , 
84 ’ 
96 
88 
92 
102 
I0^ 
106 
lOO 


49 

77 


16 

109 

8 

35 

28 

54 

104 


33 

104 

104 

82 


61 

56 
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1 

Implied Authority. 

Extension and restriction of 
Partner, of a 
Restrictions on 
Insolvency, 

Partner, of a 


M 

Minor, 

His position in partneisbip 
Mutual Agency 

N 

Kotice to acting partner 

• O 

Outgoing Partner, 

Rights of 

P 


Fatner 

Authority of, implied 

Defined 

Dormant 

Duties 

accounts, to render true 
additional understandings, reg. 
change in the firm, after 
diligence 

expiry of the term, after 
full information, of 
General 

indemnity for fraud 
just and faithful, of 
firm’s property, use of 
pesonal profits, not making 
Liability of, for misapplication 
Rights of the 
Relations of, 
to one another 
_ to third parties 
Partners and Firm 

Partnership, , * 

At will ’ 

Company, distinguished from 
Definition ** 

Jfoint family, distinguished from 


• • • 



• •• 

• « • 

* % ••• 


• •• 



• ♦a 


• • • 

• •• 
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Mode of determining 

Particular 

Profits. 

Sharing of 

R 



• » • 


Registration 

Firms, of 
Procedure for 
Non-registration, effects ol 
Retired Partner. 

Position of 
Retirement, 

Liability after. 

Liability before 
Modes of 
Third Party 

Torts, and holding out 

Transferee of a partner s interest, rights of.,, 

S 

Sharing Profits 

Money-lender, by 
seller of goodwill, by 
sevant or agent, by 

Widow or child, by 

W 


Winding up . . , • 

Continuing authority, during 

Right of a partner, to 

Wrongful acts of a partner 


• • • 

• • • 
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